
Protecting CrossFit’s® intellectual property 

Dale Saran, JD, CrossFit, Inc. 

Anne L. DeMartini, JD, Flagler College 

 

CrossFit® founder, Greg Glassman, describes CrossFit as a core strength and conditioning 

program, designed to elicit a broad adaptation response. CrossFit deliberately attempt to 

optimize physical competence in each of ten recognized fitness domains (Glassman, 2002). 

Started in 2002, CrossFit experienced huge growth in its first decade. Seven years ago, CrossFit 

had only 13 gyms nationwide.  By 2012, the privately owned company’s revenue doubled every 18 

months (Fischbach, 2012).  According to CrossFit.com, there are now over 6700 affiliates in over 67 

countries. The rapid growth stems from the popularity and effectiveness of functional, boot camp-style 

training (Fishbach, 2012).  

Glassman explained CrossFit’s “business strategy is brand development” and stated it 

would be a “miracle to survive the current growth rate” (Glassman, 2011).  One of the largest 

challenges facing CrossFit is protecting that brand.  In an attempt to capitalize on the fitness craze, 

other gyms are incorporating their own cross-fit-style offerings (Pasquarelli, 2013).  CrossFit endures 

challenges including cyber-squatting, similar training methods using versions of the name CrossFit or 

varieties of “X fit,” and parody or derogatory uses (D. Saran, personal communication, July 19, 2013). 

Trademark enforcement provides one avenue for intellectual property protection. 

“CrossFit” is a federally registered trademark in Trademark Class 41, meaning the U.S. government and 

the many other countries where CrossFit registered the mark, recognize CrossFit as a distinctive 

identifier for fitness services (Saran, 2012).  Dale Saran has served as General Counsel at CrossFit®, Inc. 

since 2009 and deals with the legal ramifications of these intellectual property challenges and specializes 

in trademark cases. 

This presentation will address the history and growth of the CrossFit brand and establish a 

foundation of trademark law principles. The presentation allows a current practitioner in the field to 

explain the landscape of trademark protection and enforcement in the context of a hugely popular and 

growing fitness brand. Mr. Saran will speak to the most pressing intellectual property challenges facing 

CrossFit, identify the scope of these challenges, explain the overall mission of CrossFit’s trademark 

protection program, including the elements and processes of the program.  Mr. Saran will also review 

CrossFit’s trademark litigation cases and will look forward to predict the outcomes and future trends for 

CrossFit’s trademark protection. 

 

 

 

 

 



 

Fischbach, A. (2012). CrossFit's Unconventional Workouts Attract Praise and Controversy. Club 

Industry, 28(7), 10-14. 

Glassman, G. (2002). Foundations. CrossFit Journal, April, 1-8. Retrieved from 

http://library.crossfit.com/free/pdf/Foundations.pdf 

G. Glassman (2011, December 11). Crossfit – “Brand Development” with Greg Glassman. 

Retrieved from http://www.youtube.com/watch?v=h9RASAVT4x0 

Pasquarelli, A. (2013). Gyms climb on cross-fit craze. Crain's New York Business, 29(24), 7 

Saran, D. (2012).  If It Doesn’t Say CrossFit, It’s …CrossFit Journal, August, 1-4. Retrieved 

from http://library.crossfit.com/free/pdf/CFJ_CF_Saran2.pdf 

 

 

 

 

 

 

 

 

 

 

 

 
 
 
 
 
 
 
 
 
 
 
 

http://www.youtube.com/watch?v=h9RASAVT4x0


Sexual Orientation--Can Coaches "out" a player? 
Lindy Korn,   Civil Rights Attorney (plaintiff's only) 

 
Do Coaches have a legitimate interest which outweighs the student Athlete's Right to Privacy as to their 
sexual orientation? 
 
How does an athletic department handle issues of Conflicting interests/ retaliation, when a student 
dates a coaches ex-girlfriend? 
 
These issues stem from a recent U.S. Court of Appeals, 5th Circuit decision, Wyatt v. Fletcher, decided 
5/31/13. The student athlete was a high school student, who played softball, and raises constitutional 
right to privacy issues since the coaches were threatening in a closed locker room and in a disciplinary 
meeting with the students’s mother, outed the student as a Lesbian. 
 
This paper will examine the right of privacy regarding personal sexual matters between coaches and 
student athletes, and the reporting of such information to parents.   
 
The locker room has its own culture and issues of sexual orientation in the athletic department context 
is important to risk management. Does. Locker room subject one to a higher degree of regulation? 
 
Balancing the state's interest versus the student athlete's right of privacy is worthy of a legal overview.  
 
The motivation of exposing a student athlete's sexual orientation, when it interferes with a coach’s 
former sexual partner, can lead to retaliatory behavior.  
 
This author would like to include a Q & A session to learn how and when these issues arise within 
Athletic Departments. 



“Crafting the Expert Witness Written Report” 

Tom Bowler 

Total Playground Consulting Services 

Merritt Island, Florida  32953-4046 

                                                    

 

       The area of expert witnessing is of interest to a number of SRLA professional members.  

Therefore, this presentation will be of value to our experts seeking additional information  

regarding how to craft the expert witness written report.  It will be noted some attorneys 

refrain from having an expert even write a report, since it will tend to “lock” the expert into 

concise opinions.  This does not permit flexibility. 

       On the other hand, many attorneys will require the expert to write a report.  In fact,  

for disclosure purposes, the expert’s written analysis of the incident may be used, in lieu of  

the standard disclosure statement.  

       What should be included or not included within a written report?  Certainly, all opinions 

need validation.  The “executive summary” at the beginning of the report will set the tone 

for the analysis.  The “materials reviewed” section will follow, which will enumerate all the 

materials reviewed, [i. e. depositions listed by name, interrogatories, witnesses’ statements, 

medical records for personal injury lawsuits, requests for production, invoices, photographs 

etc.].  Additionally, the expert should indicate within this review section of the report all 

“authoritative” texts or standards cited to support his/her opinions.  Lastly, within this 

section, the expert should list the date of the inspection of the facility, if it was a personal 

injury incident. 

       The next section should include a brief one line sentence referring the reader to the  

expert’s curriculum vitae, which will be included at the rear of the report.  The next section 

will break down the expert’s opinions.  Succinctly, these should be delineated numerically 

and supported under each heading.  

        The expert should include a section on how much remuneration is being offered for 

writing the report.  The “magic” words that “I am getting paid for my time and not  for my 

opinions” should be included within this section.   

        Lastly, the report should end with a summary of the opinions. This should be very 

concise for the reader of the report. 

        This presentation will speak to the issues of  “pitfalls” for the expert.  The concept of 

attorneys meddling with the expert’s report will be addressed.  How does the expert deal 

with this ethically?    

        Appropriate citations of documents will be addressed.  For example, if the  

personal injury occurred in July, 2011, the expert should not be citing an “authoritative” 

text with a copyright of  September, 2013, since this post dates the incident. 



         The opposing expert’s report and the rebuttal critique report will be addressed.  The 

concept of how to rebut the opposing opinions through use of the opposing expert’s own  

authored works will be described. 

          In closing, this session will be most valuable for the novice and seasoned expert. 

Hopefully, this session will be able to generate dialogue at the conference to further the  

professionalism of expert witnessing. 

 

       

 

 

 

  



All Choked Up! 

Tom Bowler 

Total Playground Consulting Services 

 

     Applying choke holds within physical education class can lead to catastrophic results! 

This Indiana case will remain unreferenced to protect the school district and minor child. 

The incident occurred on November 23, 2009, during a middle school physical education 

class.  While attending the class, the plaintiff was “horsing” around with some other boys 

within the class.  The unit was basketball with forty-two [42] students enrolled, of which 

three [3] were “special needs” students.  There was only one teacher for this class.  In 

fact, this teacher was a “substitute” teacher for that day. One of the boys put a choke hold 

the willing plaintiff, who apparently did not “tap out” in time.  The presentation will 

address the use of choke holds by teenagers. Admittedly, at least two [2] boys indicated 

within the group, they would not have done this action, if their regular teacher was 

present. The resultant was a concussion, since his head hit the field house floor. 

      

     Immediately after hitting the floor, the plaintiff jumped back to his feet.  None of the 

boys confided in the “substitute” teacher as to what occurred with regards to the plaintiff.  

The plaintiff after class vomited at least twice and went to the nurse, quite some time 

after the initial injury. He had blurred vision.  Afterwards, he could not remember the 

incident. His mother requested an ambulance be called to the school. At that time, the 

medics took charge of the situation. The medical bills associated with the case were 

nearly $50,000! 

 

       Within this scenario, the “substitute” physical education teacher had his back turned 

to the group of boys. [There is a question of the qualifications of the “substitute teacher” 

within this school district as well].   Certainly, an axiom of sound teaching is always 

having “your back to the wall.” The surveillance video clearly shows he was not even 

within the vicinity of the incident, when this occurred.   

 

       The concept of teacher/student ratios within a middle school physical education class 

will be addressed with supervision.  The National Association for Sport and Physical 

Education (NASPE) recommendation has fluctuated from their 2006 Guidance Document 

to their 2009 guidelines.  This does not assist in developing standards within the litigation 

field.  Standards need to be developed to give guidance to school districts conflicted with 

supervision ratios.  

 

        The “macho” image of  boys experimenting with passing out or nearly passing out 

taken from television shows such as ultimate fighting championships can have 

devastating results within a class.  This presentation will cite the literature which clearly 



indicates the “standard of care” within the teaching profession for appropriate 

supervision. [Halsey, 2012; Gaskin & Batista, 2007; Dougherty, Goldberger & Carpenter, 

2007; Trichka, 1997; van der Smissen, 1990].  However, do we have true “standards for 

supervision” within the physical education profession? 

 

     The “take-aways” from this presentation for SRLA members will be the following:  

(1). Appropriate ways to supervise physical education classes. (2). The need for national 

organizations to proffer teacher/student ratios for the profession to set the “standard of 

care” within the profession (3). Do we have standards for supervision, or just a “standard 

of care” for supervision?  The last “take-away” is a critical distinction within this 

presentation. 

 

 

  

“Boston Strong” but Not Trademark Strong 

Susan Westcott Alessandri, Suffolk University 

Jason W. Lee, University of North Florida 

 

 

Hours after the April 2013 bombings at the finish line of the Boston Marathon, two 

college students created a Facebook page that linked to a company selling t-shirts to raise 

money for the bombing victims. “Boston Strong” appeared in yellow block letters against a 

royal blue background.  

The students had hoped only to raise money for the victims, but Boston Strong quickly 

became “a handy shorthand for defiance, solidarity, and caring” (Zimmer, 2013). By the day 

after the bombings, the Boston Strong rally cry was highly visible on the Boston sport scene, yet 

two individuals prepared trademark applications to use the phrase exclusively. According to 

United States Patent & Trademark Office (USPTO) records, one individual applied for use on 

apparel and accessories. By April 25, however, he withdrew his application. Perhaps it was the 

controversy over the perceived opportunism at work, but the applicant claimed he had always 

planned to give 100 percent of proceeds to the city’s One Fund for victim assistance (Yang, 

2013). 

 The second applicant, an online retailer of Boston sports-themed merchandise, told The 

Huffington Post that his motives weren’t commercial but protective: “he was concerned that 

someone outside the Boston area would try to enforce the trademark. ‘Our interest isn't to police 

the mark … It's more to indemnify and protect ourselves and our colleagues and partners’” 

(Dicker, 2013). 

 Trademark experts recognized the issue immediately: the idea of not policing a trademark 

goes against the nature of trademark law, namely, exclusivity as a source identifier. Meanwhile, 

the creators of Boston Strong had managed to collect thousands of followers on their Facebook 

page, and were adhering to – and promoting – their initial assertion that “Boston Strong” was 

never a commercial endeavor, but an altruistic one. The professional Boston sports teams were 

also using the phrase and associated imagery in their arenas, on their Web pages and in social 

media. 



As of July 11, 2013, the USPTO had received 10 trademark applications for “Boston 

Strong” for use on everything from clothing to jewelry, coffee and beer. On July 15, the USPTO 

issued a stern rejection of four of the trademark applications, and in doing so warned potential 

opportunists to avoid looking for trademark protection for a phrase that was clearly not a product 

source identifier. 

This presentation will address the relevant issues of trademark law and visual identity in 

sport as applied to the “Boston Strong” movement.  
  



 
"34 Sports and 29 Venues: Risk Strategies for the State Games of Michigan" 

Margaret C. Keiper 
Grand Valley State University/University of New Mexico 

 
The State Games of Michigan is a multi-sport, Olympic style sport tournament that has 34 sports 

hosted at 29 different venues (Meijer State Games of Michigan, 2013).   In 2013 over 6,000 athletes of 
various ages and activity level competed in the Meijer State Games of Michigan (MSGM).  The goals of 
this presentation are to share best practices and difficulties, and to give an overview of the strategies 
applied to the Meijer State Games of Michigan.   

Large sporting events are very appealing to host communities because of the economic impact 
that such an event can have on the host community (Leopkey & Parent, 2009, p. 189).   The Meijer State 
Games of Michigan is one such event with having an estimated economic impact of over $2.6 million on 
the host community of Grand Rapids, Michigan (West Michigan Sports Commission, 2013).  However, 
with such a large festival comes the obligation to implement controls to reduce risks that could 
contribute to injuries and/or monetary losses (Ammon, Southhall, & Nagel, 2010, p. 124).   Events can 
typically be classified into three different levels based on their sensitivity to risks; low, medium and high 
(Shone & Parry, 2004).  The Meijer State Games of Michigan is a very complicated event that involves 
many staff members, volunteers, participants, and venues.  Thus, the MSGM is undoubtedly a high risk 
sports event.   

Prior to 2012 the MSGM had minimal risk management strategies in place.  This presentation 
will explain the process in which risk management strategies have been implemented, obstacles, and 
best practices that the MSGM now uses.  The emphasis for the Meijer State Games of Michigan has 
been the content of what is being used for risk management strategies.  Though it is important to have 
risk management strategies in place, it is more important to have risk strategies in place that are 
understood and easily implemented by all parties involved (Leopkey & Parent, 2009, p. 198).    

In conclusion, this presentation will give an example of the process of implementing risk 
management strategies in a multi-sport, high risk sports event.  The author of this presentation is the 
chair for risk management for the Meijer State Games of Michigan Steering Committee.   

 
 

 
 
 
 

  



Concussion Management and the Duties of Coaches and Trainers 

Leonard K. Lucenko, Ph.D.,  

Adjunct Professor, Montclair State University 

 

 

 The management and supervision of student athletes with respect to concussions has been 

an area of intensive scrutiny in the past few years.  The importance of appropriate concussion 

management is highlighted by the recent case in Montclair, New Jersey, where the Montclair 

Board of Education settled with the family of a football player who died from second impact 

concussion syndrome during the 2008 high school football season.  The family alleged in a 

subsequent lawsuit that the school’s improper management of the player’s concussion led to his 

death. The Board of Education settled the suit for $2.8 million as the case was about to go to 

trial.   

 The importance of proper and appropriate concussion management is also reflected in the 

fact that a number of organizations, including the National Athletic Trainers Association, the 

American College of Science Medicine, the National Federation of State High School Activities 

and the National Collegiate Athletic Association, as well as professional sports organizations 

such as the National Football League, Major League Soccer, the National Hockey League and 

Major League Baseball, have all issued position statements, protocols and guidelines for the 

management of concussion injuries. In addition, a proposed $765 million dollar settlement 

between the NFL and 4,500 retired players with respect to concussion-related lawsuits was 

recently announced.   

This PowerPoint presentation will discuss the responsibility of Coaches and 

Administrators in sport settings to develop and implement appropriate protocols for the 

management of concussion injuries as well as the legal duties placed on coaches, trainers and 

others with respect to these injuries. These legal duties include supervision, providing 

appropriate instructions, proper use of equipment, making certain procedures are in place for the 

proper inspection of the equipment as well as making certain the equipment fits properly. 

The Power Point presentation will also discuss the following cases: Parker v. South 

Broadway Athletic Club; Lugene Johnson for the Estate of Myles Johnson v. Lane Robbins 

School; and, Ratner v. Fairleigh Dickinson University. 
  



 

Dual participation of non-school (club) sport and interscholastic athletics 

David LaVetter 

Arkansas State University 

Lucas Bateman 

Arkansas State University 

The continued growth in non-school (club sport) athletic opportunities can be attributed to several 

factors. Arguably, the primary motive increased focus on sport specialization. A 3-year study showed a 

14.4% female participation increase for school and club sports (ages 6-17 years old) (Sports & Fitness 

Industry Association, 2012). Club sport national tournaments are held for ages 8-and-under. Another 

aspect of the continued surge in club sport participation in the U.S. stems from fervent parents 

attempting to secure a college scholarship for their children via increased exposure to scouts. A 2008 

study reveal 75% of club sports are offered year-round (NCYS, 2008). Whether participation in club sport 

during high school athletics seasons should be simultaneously allowed has been a long-debated topic. 

Overuse injuries and time management challenges are repeatedly argued by state associations (or 

school districts) when proposing same season, non-school sport participation eligibility policies. This 

session’s focus is to increase understanding of current state associations’ bylaws embodied in dual sport 

participation. As expected, state activities associations indicate divergent policies related to non-school 

sport participation. For example, Missouri state activity association’s bylaw 235 eliminated an existing 

non-school competition clause which allowed students to compete simultaneously with a club team 

under certain conditions. In Letendre v. MSHSAA (2002), the court denied plaintiff’s injunctive relief 

request claiming bylaw 235 violates the Equal Protection clause and plaintiff’s rights of free association 

under the First Amendment. Plaintiff’s inquiry was confined to whether there is “rationale relationship” 

between bylaw 235 and a legitimate interest of MSHSAA, not upon violation of fundamental rights. 

Courts typically do not usurp power of voluntary associations’ functions. In 2004, a survey revealed 23 

states allowed dual participation in specified sports, but with various provisions (MSHSAA, 2004). In 

2011, 45 state associations allow dual participation illustrating a more permissible trend. Yet, Illinois HS 

athletes are barred from any non-school participation using skills of their chosen sport, meaning same 

sport. Nebraska prohibits dual participation following LB 228’s failure, which would have permitted 

students to simultaneously compete in non-school athletic competition (NE Legislature, 2011). However, 

Kansas SB 33 allows students in certain sports to participate in non-school practices and competition 

provided athletes meet certain conditions (KS Legislature, 2009). Most state associations regulate 

participation only during the school sport season period. Despite some states banning dual participation, 

case law is scarce. An analysis of state associations’ bylaws appertaining to concurrent dual participation 

is discussed.  

  



 

The potential effect of narrowing the scope of Title VII on vicarious liability for hostile 

environment harassment in intercollegiate athletics departments 

Brian E. Menaker, PhD 

Lake Erie College 

 

Richard G. Menaker, DPhil, JD 

Menaker & Herrmann, LLP 

 

Anne-Sophie Lilti, Elève-Avocat 

Menaker & Herrmann, LLP 
 

 

The recent Supreme Court decision in Vance v. Ball State University which narrowed the scope 

of Title VII of the Civil Rights Act of 1964 will potentially impact hostile environment 

harassment claims in sports programs at the intercollegiate level. In this decision, the court held 

that an employer is vicarious liable for an employee’s discriminatory conduct only “if the 

employee's behavior ends in a tangible employment action against the victim” (570 U.S. ____, 

2013). A tangible employment action would be “changes in one’s employment status (via hiring, 

firing, failure to promote, reassignment with significantly different responsibilities, or a 

significant change in benefits)” (Rosen & Kruzer, 2013). Prior to this decision the EEOC 

interpretation of ‘supervisor’ included supervisory roles beyond personnel decisions. Yet, the 

court decided that the rationale cited in Farragher v. City of Boca Raton “that an employer is 

vicariously liable for actionable discrimination caused by a supervisor, but subject to an 

affirmative defense looking to the reasonableness of the employer's conduct as well as that of a 

plaintiff victim” (524 U. S. 775) was too broad. Therefore, this decision limits workplace 

discrimination protections.  

Due to the complex nature of intercollegiate athletics department personnel structures the new 

interpretation of the law may specifically impact personnel and policy decisions because of the 

difficulty in determining who serves as supervisor. An assistant coach may oversee day-to-day 

actions of a volunteer coach, but ultimately does not make any hire, termination, or determine 

job assignments. It may be necessary to rely on alternative legal theories for instances of hostile 

environment harassment.  

So, how might the reinterpretation of Title VII affect future discrimination claims in 

intercollegiate sports? Institutions may be more willing to defend hostile environment cases as 

opposed to settling, as a result of the new narrow definition of supervisor. A plaintiff may use 

Title IX effectively in a discrimination suit, but only for sexual harassment. In order to use Title 

IX as a remedy, any discriminatory action must be reported to the campus’s Title IX officer for 

any relief to be available. Under Title IX, employers may be vicariously liable for harassment 

even if they were unaware of it at the time. Since Title IX relies on the theory and approach of 

Title VII, claims under Title IX may also be affected by the reinterpretation. Going forward, it 



might prove more difficult for employees to prove vicarious liability in hostile environment 

discrimination.  

 

  



 

Is that Parental Liability Waiver Worth the Paper it’s Printed On? 

The Impact of State Parental Rights Law on Sports and Recreation Tourism. 

Dina M. Raymond, Esq., Business Affairs Manager Disney Sports Attractions 

 

A primary line of defense and risk management tool used by recreation, fitness and sports 

providers are waiver forms. It is widely believed that a well-written, properly administered 

waiver can serve as an effective risk management tool in protecting against liability for injuries 

resulting from the ordinary negligence of the activity provider. However, a question remains 

unresolved in many states - “Will waivers protect activity providers when the injured participant 

is a minor?” Parental waivers seem likely to be enforced in at least 11 states under some 

circumstances. On the other hand, the likelihood of enforcement seems remote, at best, in 14 

states. In about half of the 50 states, there is no case law or statute providing an answer to the 

question of enforceability of minor waivers.  

In 2008, the Florida Supreme Court held in Kirton v. Fields, 997 So. 2d 349 (Fla. 2008), 

using “parens patriae” reasoning, that “a parent does not have the authority to execute a pre-

injury release [of liability] on behalf of a minor child when the release involves participation in a 

commercial activity.” The ruling set off a two-year battle between the state’s tourism industry– 

backed by Disney, SeaWorld and Ron Jon Surf Shop, among others, lobbying to restore the 

waivers, and the Florida Justice Association, trade group for the state’s trial lawyers, who 

countered that companies should not be shielded at the expense of innocent victims. By 2010, 

two separate pieces of legislation surfaced in an effort to resolve the issue in the State of Florida 

and after months of negotiations and lobbying, a last resort compromise became Florida law. 

What is the potential impact of a “Florida style” law on the sports and recreation 

“tourism” business? This presentation will discuss this tug-of-war of interests as played out in 

Florida resulting in a law that is considered by many to be meaningless without the right to 

waive claims against the commercial provider’s negligence. Also lacking any meaningful 

definition of “inherent risk,” and excluding definitions of key statutory concepts like 

“commercial activity provider,” commercial and quasi-commercial recreation, fitness and sports 

providers in Florida are left to guess how to manage their risk. 

 

  



 

 

Potential Implications of Security and Emergency Management Plan Changes on U.S Race 

Events after the Boston Marathon Bombing 

Sungwon Kim, Kyongmin Lee, Todd Seidler, Ph.D (Faculty Advisor) 

University of New Mexico 

 

 

Twelve years after the September 11 terrorist attack, the security issues on public-gatherings may 

need to be reevaluated to another degree. The horrific bombing at the Boston Marathon on April 

15, 2013, with three dead and 264 injured, corroborated the concern that any events with the 

large attraction can be vulnerable to a threat of terrorism. Traditionally, the security issues 

surrounding sport and recreational events have been invested on the closed venues such as sport 

stadiums and arenas. (Steinbach, 2013) However, with the incident at the 2013 Boston Marathon, 

outdoor events are no longer considered a ‘soft target.’ Indeed, outdoor events expose a 

multitude of options for terrorists’ attacks, since there is a limit to hardening a wide range of 

open spaces.  

 

Despite numerous challenges on protecting large outdoor events, there are certainly more things 

that can be accomplished in terms of risk management. In fact, adopting a new method of 

security and effective emergency action plans would be considered as a duty of care for the event 

operators. (Baker, Connaughton, Zhang & Spengler, 2007) With more people expected to be 

concerned about the safety of future race events, they may expect a higher standard of care from 

the operators. Following the Boston Marathon tragedy, several large scale races have already 

implemented a heightened security measures, including the adoption of clear-bags-only policy 

and the enhanced protection near the finish line area at the Oklahoma City Memorial Marathon, 

which took place shortly after the Boston incident. (Helliker, 2013) With a multitude of large 

scale races hosted by different cities throughout the nation, it is imperative that race directors 

need to be extra vigilant about protecting every individuals on the site. 

 

Based on the aforementioned circumstances, the goal of this presentation is three-fold: First and 

foremost, this presentation will discuss the potential changes of future race event’s security and 

emergency management plans following the 2013 Boston Marathon. Due to a paucity of existing 

literatures on this topic, the presentation will harness the results of the surveys on post-Boston 

Marathon risk management policies and practices, evaluated by the various race directors 

throughout the U.S. Secondly, the presentation will address the degree to which race operators 

perceive the risk of terrorism after the Boston Marathon bombing. Lastly, this session will 

conclude by making recommendations to future directors of race events based on the findings 

from the survey.   
  



 

Sports Leagues and Gambling Policy: A Comparative Law Analysis 

John T. Holden 

Ryan M. Rodenberg – Faculty Advisor – Florida State University 

 

 

This paper examines the near-simultaneous submissions made by the four major professional 

sports leagues and the NCAA in opposition to New Jersey and Canada’s proposed gambling 

schemes, both of which would allow for the creation of single-game sports-betting. The method 

employed is one of comparative legal analysis of the data sets for Canadian Parliamentary 

submissions (N=32) and New Jersey litigation submissions (N=38). My analysis of the data 

involved a comparison of key arguments and consistency based on length, format, content, 

formality and status of the signatories to the submissions. My analysis proceeds as follows, I 

provide an overview of the proposed single-game sport betting legislation in both New Jersey 

and Canada. Such an overview is necessary to establish the scope of the proposed legislation and 

establish a basis for comparison. The paper then provides an overview of the submissions and 

their content made by the sports leagues and the NCAA to both jurisdictions. This section 

provides discussion on the similarities and differences of each party’s various submissions. The 

results of the analysis show a disconnect between the New Jersey litigation submissions and 

those made to Canadian Parliament, the five entities used very formal submissions in New 

Jersey, while choosing instead to be brief in submissions to Canadian Parliament, this difference 

is significant given the nature of each proceeding and the number of citizens potentially affected. 

While all of the five entities oppose both proposals, their opposition to the Canadian legislation 

appears to be much less noteworthy given the difference in length, format, and content, and the 

relative status of the individual who made the submissions. In contrast, the declarations made in 

opposition to New Jersey’s proposed gambling scheme are detailed and elaborative narratives 

from the leaders of the respective leagues detailing perceived injuries if the legislation were to be 

declared permissible.  There has been an inconsistent opposition in terms of the strength of the 

stances taken in Canada and New Jersey. Given the proximity of major American cities to the 

Canadian border, it is likely more feasible for American gamblers to cross the border to place a 

bet than it would be for the same gambler to make a bet in New Jersey. An inference can be 

drawn that the five sports entities did not place the same level of attention in submissions made 

to Canadian Parliament, despite the similarities in the legislation to the proposed New Jersey 

legislation. 

  



 

 

Livestrong or Livewrong: Legal Implications for the Sports Industry in the Wake of the 

Lance Armstrong Saga 

Steve McKelvey, J.D. and Alfonso N. Cornish II, J.D.  

University of Massachusetts Amherst 

 

 

Lance Armstrong reached folk hero status by winning seven straight Tour de France titles from 

1999-2005. Additionally glorified for having overcome cancer, Armstrong earned millions of 

dollars in endorsements and speaking engagements.
1
  For a more than a decade, Armstrong 

maintained that he did not take performance-enhancing drugs.
2
  However, in 2012, after an 

investigation revealed the extent of his cheating scheme, Armstrong admitted to having lied.
3
  

Armstrong’s admissions have resulted in several lawsuits that hold implications for sport 

industry practitioners.
4
 

 

In Stutzman v. Armstrong, plaintiffs, alleging to have been duped into purchasing Armstrong’s 

inspirational books, sued Armstrong and the books’ publishers for misrepresentations made in 

his books and promotional materials.
5
  In September, 2013, a California district court, ruling for  

Armstrong, held that “despite Plaintiffs’ allegations that the Armstrong Books contained false 

and misleading statements . . .  the content of the Books is afforded full First Amendment 

protection.”
6
 

In another class action suit, Armstrong is being sued for false advertising by a nutritional 

products maker for which he served as spokesman.
7
  Further, Armstrong is currently the 

defendant in two other lawsuits filed by promotion insurance companies seeking the return of 

performance bonus money paid to Armstrong as a result of his Tour de France victories.
8
  These 

lawsuits, based on fraudulent misrepresentation, breach of contract, and civil contempt, provide 

instructive and potentially precedent-setting guidance for sport industry professionals.   

                                                             
1 Mason Levinson & Eben Novy-Williams, Armstrong’s Cheating Won Record Riches of More Than $218 Million, 

http://www.bloomberg.com/news/2013-02-20/armstrong-s-cheating-won-record-riches-of-more-than-218-

million.html 
2 Stephen McMillian, Lance Armstrong’s doping denials – in quotes, 

http://www.theguardian.com/sport/2013/jan/18/lance-armstrong-doping-denials-quotes 
3 Russell Goldman, Lance Armstrong Admits to Doping, http://abcnews.go.com/US/lance-armstrong-confesses-

doping/story?id=18244003 
4Juliet Macur, Armstrong Facing Two More Lawsuits, http://www.nytimes.com/2013/03/02/sports/cycling/lance-

armstrong-is-facing-another-lawsuit.html?_r=0 
5 Stutzman v. Armstrong et. al., 13-00116, U.S. District Court, Eastern District of California (filed Jan. 22, 2013) 
6 See Stutzman vs. Armstrong, Slip Op., 2013 WL 4853333, *16 (Sept. 10, 2013 E.D. Cal. 2013) 
7 Martin v. FRS, 13-01456, U.S. District Court, Central District of California (filed Feb. 28, 2013) 
8 SCA Promotions, Inc. v. Armstrong et al., DC13-01564, 116th Judicial District Court of Dallas County, Texas 

(filed Feb. 7, 2013); Acceptance Insurance Co. v. Armstrong et al., D-1-GN-13-000761, 126th Judicial District 

Court of Travis County, Texas (filed Feb. 28, 2013) 



This presentation will explore the legal theories and implications of these four cases.  

Specifically, the presentation will provide key lessons for corporations and sport insurance 

agencies in the future structuring of morals clause language.  

 

       



 

When Conducting a Risk Management Audit,  

What Standard of Care does the Auditor Owe the End User? 

John Wolohan, JD,  

Syracuse University 

 

 

In the sport and recreation industry, it is common practice for a facility or program to hire an 

outside risk management consultant to conduct a risk management audit.  Typically, these audits 

involve a review of the policy, procedures, insurance coverage, a site visit to inspect the facility, 

observe some of the regularly-scheduled activities taking place in the facility, and interview 

some of the members and employees of the organization.  At the end of the site visit, the person 

conducting the audit usually prepares a written report of their findings and includes a series of 

recommendations on how to reduce the organizations risks and legal exposure. 

 

The purpose of this presentation is to examine the legal liability of the outside risk management 

consultant when he or she fails to identify a risk in their risk management audit and someone 

using the facility or program is injured.    

The presentation will begin by reviewing the facts in Foster v. Kosseff, 2013 U.S. Dist. LEXIS 

40566 (2013), in which a college student was injured while improperly using the equipment on a 

climbing wall.  After reviewing the facts, the presentation moves on to examine the plaintiff’s 

negligence argument and the issue of standard of care.  In particular, the presentation will focus 

on the question of whether conducting a risk management audit imposes a duty of care on the 

auditor to identify and report every dangerous condition to the facility or program so that it can 

address or correct the problem before someone is injured.   

Next, the presentation examines the scope of the duty an auditor has to facility and program 

users.  For example, is the auditor liable for failing to identify any and all risks, or is there a limit 

to their liability? Finally, the presentation concludes by examining the impact of the court’s 

decision that the act of inspecting another's premises for safety hazards does not transform the 

inspecting party into a de facto insurer against any and all risks, but only those undiscovered 

hazards which he or she undertook to discover in the first place. 



Are They in Good Hands?  Perceptions of Sport Management Internship Insurance 

John J. Miller, Ph.D., Troy University 

Todd Seidler, University of New Mexico 

Andy Gillentine, University of South Carolina 

 

Recently, former unpaid interns Alex Footman and Eric Glatt filed a civil action case against the 

producers of the movie “Black Swan”. Although it had been previously dismissed, another court 

found that they had worked as paid employees.  It is well-known that sport and entertainment 

organizations use interns to a great extent.  Yet, if the intern is not a paid employee, 

complications regarding intern protection may arise (Curial, 2010). Liabilities can occur as a 

result of bodily injury, property damage, other tort related wrongful acts, violation of rights 

under state/federal/constitutional law, criminal acts, or breach of contract (Sadler, 2010). Injured 

parties may include the intern, the university, the on-site agency, clients of the on-site 

agency, and other third parties. For example, a university may be liable for injuries or damages 

to the on-site agency, its clients or other third parties as a result of failing to screen the intern 

and disclose applicable information to the agency regarding the student’s job suitability (Sadler, 

2010).  To guard against such unfortunate incidents, the university should possess an agreement 

regarding allocation of liability and insurance coverage for the intern (Miller, Anderson, & Ayers 

(2002).  Thus, the purpose of this research was to identify perceptions of insurance in sport 

management internships.  

 

Sixty university sport management internship coordinators were surveyed online.  A 15-item 

questionnaire consisting of five closed answer statements regarding the demographic background 

of the potential respondents and ten Likert scale (1=strongly agree to 4= strongly disagree) 

statements was developed by the researchers.  In addition to the demographic information, 

results concerning the type(s) of insurance the internships required, the number of incidents that 

occurred to the student intern requiring insurance, perceptions as to which party should insure 

the student intern, and perceptions of the supervising faculty member regarding the allocation of 

liability, indemnification / hold harmless, and insurance requirements in intern agreements will 

be presented. 

 

Curial, J. L. (2010).  America's new glass ceiling: Unpaid internships, the Fair Labor Standards 

 Act, and the urgent need for change.  Hastings Law Journal, 61, 1532-1560. 

Miller, L.K, Anderson, P.M., & Ayres, T.D. (2002). The internship agreement: 

 Recommendations and realities.  Journal of Legal Aspects of Sport, 12(1), 37-60. 

Sadler, J. (2010). Allocation of liability, indemnification / hold harmless, and insurance 

 requirements in intern agreements. In J. Miller & T. Seidler (Eds.), A practical guide to 

 sport management internships (pp. 167-175).  Durham, N.C: Carolina Academic Press. 

 

 

 

 

 

 



 

Truly teaching Online Sport Law 

Gil Fried, JD 

University of New Haven 

 

 

Many sort law instructors are thrown into or volunteer to teach online sport law classes.  There is 

no standard curriculum for online classes similar to there not being any standardized curriculum 

for on the ground classes.  Some law school related courses might have a greater focus on 

antitrust issues and other professional sport law related issues.  Some business school based 

classes might have a more traditional business law focus on topics such as the Uniform 

Commercial Code and contract law.  Yet other sport law classes might have a focus on risk 

management, Title IX and college athletics, or a variety of other approaches.  Whichever 

approach is taken, the key for effectively teaching online classes is not the content, but how the 

content is presented and how learning objectives are conveyed to insure students are able to 

grasp and apply the material. 

 

This presentation does not attempt to indicate the best way to teach, but represents some best 

practices that can make any course more effective.  The presenter felt he knew how to teach sport 

law.  The presenter has taught sport law for over 20 years and undertook an online course 

training program even though they had previously taught online sport law classes.  The online 

training program was an eye opener that represented the first time the presenter had ever been 

taught how to teach.  The presenter, similar to many other sport law teachers, had never been 

trained in how to teach.  This session will help present some of the tips and suggestions learned 

as well as the template being used to teach an online sport law class later in 2014. 

 

In the book: How learning works: 7 research-based principles for smart teaching, the authors 

(Ambrose, Brdiges, DiPietro, Lovett, and Norman) undertook research to address the most 

effective techniques for teaching students.  The authors focus on learning as a process (rather 

than a product), it involves change (in knowledge, belief, practices), and is something that 

students do rather than what the faculty member has done.   Many sport law instructors are 

content experts and feel that students will hear and learn the material.  However, that is not how 

students learn and the way they are taught has to reflect the true learning process.  Instructors 

need to know the following seven keys: 

 

1) Student’s prior knowledge can help or hinder the learning process;  

2) Student’s knowledge will be impacted by how they organize knowledge; 

3) Student motivation determines, directs, and sustains what they do to learn; 

4) Students acquire component skills, practice integrating them, and know when to use them; 

5) Goal directed practice with appropriate feedback enhances the learning; 

6) Learning is impacted by student’s social, emotional, and intellectual climate: and 

7) To be self-directed learners students must learn to monitor and adjust their learning approach.  

 

 

 

 



 

Show Me, Don’t Tweet Me: Reshaping the Legal Landscape 

for Social Media Platforms 

Steve McKelvey, J.D. and Alfonso N. Cornish II, J.D. 

University of Massachusetts Amherst 

 

Sport organizations increasingly utilize social media platforms to achieve their marketing 

objectives.
9
 However, most judicial and administrative law decisions on the legal use of social 

media platforms are non-sport related, and typically do not make their way into the publications 

read by sport managers. 

 

This presentation provides sports managers with a synopsis of major recent decisions and their 

application to use of social media platforms.  Below is a snapshot of the types of issues that will 

be examined.    

 

National Advertising Division (NAD) Review of Nutrisystem on Pinterest – The NAD examined 

Nutrisystem’s postings on Pinterest and held that testimonials require complete disclosure and 

access to information regarding what results consumers can typically expect. Also, in order to 

keep within the boundaries of the FTC, Nutrisystem was required to disclose its relationship to 

the endorser and what, if any, compensation the endorser received.  

 

PhoneDog LLC V. Kravitz - This case involved the question of who owns a company’s Twitter 

followers. The defendant managed the company’s Twitter account. Upon leaving the company, 

he changed the Twitter account’s handle and was thus able to retain the account and its followers 

for his own use. PhoneDog brought a charge of misappropriation of trade secrets and interfering 

with business relationships through the Twitter account.  

 

Eagle v. Morgan – A company’s founder sued her former employer for the purported illegal use 

of her LinkedIn account. After selling her business and then being terminated by the buyer, the 

buyer changed the password to Eagle’s LinkedIn account shortly thereafter and updated the page 

to reflect information for another employee. Eagle sued Edcomm and the court held that the 

employer's conduct amounted to the unauthorized use of name, invasion of privacy by 

misappropriation, and misappropriation of publicity.  

 

Yelp, Inc. v. McMillan Law Group Inc. - Yelp sued a bankruptcy law boutique  alleging that the 

firm used the online consumer-review website to post fake rave reviews and testimonials about 

itself.  Yelp alleged that this deceived consumers and violated the state’s unfair business 

practices act, and California consumer protection laws.  

Bobby Bland v. B.J. Roberts - A re-elected sheriff failed to re-appoint two employees who 

claimed they were being punished for “liking” the FaceBook page of the sheriff’s opponent. The 

court held that the conduct of “liking” a campaign page qualified as speech under the First 

Amendment.  

                                                             
9 Steve Olenski, The Line Between Sports and Social Media Continues to Blur, 

http://www.forbes.com/sites/marketshare/2012/02/13/the-lines-between-social-media-and-sports-continue-to-blur/ 

http://about.bloomberglaw.com/files/2013/09/Yelp.pdf


               NFL Concussion Lawsuit Settlement:  The Good, the Bad and the Ugly 

                                                       Jordan I. Kobritz, JD, CPA 

                                                                SUNY Cortland 

                                                             Jeffrey F. Levine, JD 

                                                          University of Minnesota       

                                                                

In August, the National Football League (NFL) and thousands of former players reached a settlement on 

the class action concussion lawsuit (In re:  National Football League Players’ Concussion Injury 

Litigation, case number 2:12-md-02323, U.S. District Court for the Eastern District of Pennsylvania) that 

had been winding its way through the court system. 

The Plaintiffs argued that the NFL intentionally concealed scientific evidence regarding a known link 

between playing NFL football and the increased occurrence of serious brain injuries.  In addition, 

Plaintiffs alleged that the NFL, after voluntarily assuming the duty to protect the players, mislead them 

into believing that there was no danger of permanent neurological injuries from playing football at this 

high level.  The NFL denied any allegations of wrongdoing and the case seemed destined for a decade-

long legal battle.  However, in July, the presiding judge had sent the parties to mediation with a mandate 

to settle by September.    

This settlement was postured as a win for both sides: (1) the Plaintiffs will receive immediate 

compensation for ongoing medical issues as opposed to waiting for a protracted legal decision, and (2) the 

NFL relieves itself of potential liability running into the billions of dollars, not to mention the negative 

publicity associated with discovery and a trial. 

This presentation will:  1) address the legal theories pursued by Plaintiffs; 2) discuss the particulars of the 

proposed settlement; 3) examine the motivation of each side to settle rather than litigate; 4) explore the 

potential ramifications of the settlement on future litigation at the professional level; 5) consider the 

impact of the settlement on current suits against the NCAA and youth football; and 6) examine the 

unresolved public policy aspects associated with the concussion epidemic in the sport of football at all 

levels.   

  



     

 

Presentation Title: New Jersey’s Quest for Sports Gambling in the Wake of the Third 

Circuit’s Ruling 

 

Mark Conrad, J.D. 

Fordham University, Gabelli School of Business 

 

This presentation discusses the future of New Jersey’s attempt to enact sports gambling in the 

wake of the September 2013 ruling by the U.S. Court of Appeals for the Third Circuit in NCAA 

v. State of New Jersey, No. 13-1713 (Sept. 13, 2013).  In affirming the trial court’s conclusions, 

the 2-1 decision ruled that the state’s Sports Wagering Law is pre-empted by the provisions of 

the 1992 Professional and Amateur Sports Protection Act (PASPA), 28 U.S.C. 3701 et seq., 

which limits state gambling laws to types of gambling schemes in existence within one year from 

the date of the law’s enactment. After a short background of PASPA, New Jersey’s Sports 

Wagering Law, and the ruling of the trial court, the bulk of the presentation will analyze the 

salient portions of the majority opinion, particularly (1) the issue of whether the professional 

sports leagues have standing to bring the challenge; (2) the constitutional issues, specifically, 

whether the state law violates the contours of federal commerce power, and whether the 

legislation violates the “anti-commandeering” doctrine, which bars Congress from conscripting 

the states into doing the work of federal officials. It will also discuss the concurring/dissenting 

opinion, which criticizes the majority’s approach to PASPA and concludes that PASPA does 

violate federalism and commandeering principles and interprets PASPA as an unconstitutional 

“mandate” compelling states to ban activity normally within their police powers under the Tenth 

Amendment. The presentation concludes with a prediction of the chances for a Supreme Court 

hearing and the possible results. 

 

  



 

Pre-Activity Screening: An Analysis of Standards, Research Studies and Negligence Cases 

JoAnn Eickhoff-Shemek, Ph.D., FACSM & Aaron Craig, Ph.D. Candidate 

JoAnn Eickhoff-Shemek, Univ. of South Florida & Aaron Craig, Univ. of South Florida 

 

Many professional organizations have published standards and guidelines that require or 

recommend fitness trainers and facilities to conduct pre-activity screening. However, research 

has shown that many fitness trainers and facilities are not conducting pre-activity screening with 

the most recent study showing a possible downward trend.  Negligence cases against fitness 

trainers and facilities have occurred in which plaintiffs have claimed that the failure to conduct 

pre-activity screening caused their injury.   

 

This presentation will: (1) briefly summarize the pre-activity screening standards and guidelines 

published by prominent professional organizations such as the American College of Sports 

Medicine (ACSM) and the National Strength and Conditioning Association (NSCA), (2) 

describe research studies that have investigated adherence to pre-activity screening 

standards/guidelines as well as reasons why some facilities are not conducting pre-activity 

screening, and (3) analyze four negligence cases* in which the failure to conduct pre-activity 

was a negligence claim brought against the fitness trainer and/or fitness facility. 

 

Although the ACSM and NSCA publications provide some guidance on how to implement pre-

activity screening procedures, there is still confusion among fitness professionals regarding the 

importance of conducting pre-activity procedures and how to do so in an efficient manner. 

Practical steps will be provided on how to implement pre-activity screening procedures in order 

to adhere to national standards/guidelines as well as a brief discussion on a current national study 

that is investigating adherence to pre-activity screening standards/guidelines and other related 

issues.  

 

*Chai v. Sport & Fitness Clubs of America, Inc. (2000). Analyzed in: Herbert DL. Alleged failure to have AED  

litigation in Florida results in another defense verdict – but the plaintiff receives $2.25 million. The 

Exercise Standards and Malpractice Reporter, 14(4):54-55. 
 

Rostai v. Neste Enterprises, 41 Cal. Reptr.3rd 411 (Cal. Ct. App., 4th Dist., 2006). 
 

L.A. Fitness v. Julianna Tringali Mayer, 980 So.2d. 550 (Fla. App. LEXIS 5893, 2008).  
 

Proffitt v. Global Fitness Holdings, LLC, et al. Analyzed in:  Herbert, DL. (2013). New lawsuit against personal  

trainer and facility in Kentucky – Rhabdomyolysis alleged. The Exercise, Sports and Medicine Standards 

& Malpractice Reporter, 2(1), 1, 3-10.   

 

  



 

Participate at your own risk: 

Do waivers properly inform triathletes of the dangers of the sport? 

Gina Pauline, Syracuse University & Barbara Osborne,  

University of North Carolina, Chapel Hill 

 

 Despite the apparent physical rigor of triathlon, participation in the United States is at an 

all-time high, following unparalleled increases in the past ten years (USA Triathlon, 2012). 

Approximately 2.3 million individuals completed a triathlon in 2011, and annual membership in 

USA Triathlon reached an all-time high of over 140,000 last year; another 326,000 individuals 

were one-day license holders (USA Triathlon, 2012).  For triathlon participants, there exists a 

high level of physical risk ranging from minor muscle cramps and musculoskeletal injuries to 

drowning, heart attacks, head trauma, dehydration, heat illness, and death.  Additional risks are 

posed by other participants, bike accidents, and vehicle traffic (Harris, Henry, Rohman, Haas, & 

Maron, 2010).  Kathy Matejka, safety event services director for USA Triathlon stated, “The fact 

is, triathlons are inherently dangerous” (Held, 2009, para. 22).  Reports of a growing number of 

triathlete fatalities as well as serious injuries over the past five years have raised concerns 

regarding the safety of triathlon participation as well as the event’s responsibility in properly 

informing the participant of the risks involved in the sport.   

Waivers (also known as releases of liability) protect event organizers from being sued by 

participants who are harmed while competing in the event.  A waiver is a contract, and 

enforceability relies upon state law.  In addition to proper contract terms, including 

consideration, a well-constructed waiver also provides information that assists the event 

organizers in developing assumption of risk and informed consent defenses if the waiver is 

deemed invalid or unenforceable.  The purpose of this research is to determine whether 

participants are properly informed of the risk of competing in triathlon events.   Specific research 

questions include: 

 What clauses are included in triathlon waivers? 

 Who is protected from liability? 

 Are risks of participation properly communicated to establish informed consent? 

Content analysis of the participation waivers of 84 competitive triathlons in the United 

States was utilized to identify the various clauses present.  A code book was developed, and two 

coders analyzed all participant waivers; coding was reliable at 100%. 

 The findings show that only two events had well-crafted waivers that clearly described 

the myriad of risks posed by triathlon participation.  Most waivers were ambiguous or overly 

broad, providing no meaningful information to the participant about the risks.  Additionally, 50% 

contained releases of liability that extended to third parties, likely rendering the waivers 

unenforceable in the majority of states. Additional findings and implications will be discussed.  

  

 

 

 



                          NASCAR’s Richmond Race:  Good ‘Ole Boys or Race Fixing? 

                                                       Jordan I. Kobritz, JD, CPA 

                                                                SUNY Cortland 

                                                             Genevieve Birren, JD 

                                                                SUNY Cortland  

The Richmond NASCAR (National Association for Stock Car Auto Racing) race on September 

7, 2013 left fans confused and the sport reeling.  Multiple teams and drivers colluded to affect 

the race outcome which determined who would make the Chase for the Sprint Cup 

Championship, NASCAR’s version of playoffs, and who would not.   

The collusion raises a number of potential legal concerns, the first of which is fraud committed 

upon fans and sponsors.  Ticket holders may believe they were deprived of an honest 

competition and thus demand refunds (see Mayer v. Belichick, 605 F.3d 223 (3
rd

 Cir. 2010)). 

Such claims could still be costly to NASCAR if future ticket sales and sponsorships are 

negatively impacted, not to mention the sport’s reputation.  

Additionally, the appearance of race fixing may raise concerns about gambling. Gambling 

scandals have a long history in various sports, including the 1919 Black Sox scandal in baseball, 

the 1994 Arizona State University point shaving scandal in college basketball and the 2007 NBA 

game fixing scandal by referee Tim Donaghy.  Although NASCAR does not have a strongly 

documented connection with gambling, drivers and teams have a history of “helping” each other 

on the track and odds are placed on the races and fans - and drivers - do indeed bet on race 

outcomes (see Spencer, L. (2004) Make sure all bets are off. Sporting News, 228(11), 69).   

Unlike Major League team sports, NASCAR is a privately-owned business. Thus, its rules and 

regulations are those of a private association and NASCAR is free to make up whatever rules and 

regulations it desires.  However, it needs to follow those policies and make them known to 

everyone involved inside and outside the sport (see Fornaro, J.G. (March/April 2008.) Club 

discipline: What clubs do and how to get it right. Board Room Magazine,144-147.).   

This presentation will review the Richmond race, detail NASCAR’s reactions to those events and 

suggest what the sport needs to do in the future to prevent similar situations and to avoid 

potential legal action from fans, sponsors, drivers and their teams. 

  



 

 

Liability at the Golf Course: Managing and Minimizing Risks 

Dan Drane, Winthrop University 

Kristi Schoepfer, Winthrop University 

Matthew Walker, Texas A&M University 

 

 

Although golf is not typically viewed as a high-risk sport, there are numerous instances where 

misfortune results in personal injury. Errant golf shots, runaway golf carts, territorial wildlife, 

slippery steps, lightning strikes, and even assault are examples of events that have caused harm 

on golf course property. For instance, Edward Lunger lost two fingers to a crocodile bite while in 

a fairway bunker at Iberostar Cancun Golf Club. Ronald Nicholas tore a rotator cuff when the 

golf cart he was driving rolled over several times on a steep-sloped fairway at Frear Park Golf 

Course. Thomas MacKinney broke his ankle when he slipped on a steep walkway approaching 

the seventh tee at a city-owned golf course in Tucson, Arizona. Amar Sappal was startled when 

the automatic sprinkler suddenly came on and he slipped down a 20 foot slope at Mid Pacific 

Country Club. These examples are just a few of the many instances where a golf course could be 

facing a liability claim. Although claims are likely inevitable, they can and should be managed. 

There are a number of things that golf courses can do to minimize injuries, and to reduce the risk 

of legal liability and exposure to damages. 

 

As far as legal liability is concerned, the main question to be answered is whether a course or its 

personnel caused an injury due to acts or omissions that were not reasonable under the 

circumstances. However, there are procedures that golf courses should put in place that will 

reduce the chance of injury and  increase the likelihood that a club will be deemed to have acted 

reasonably. These include acquire input from experts, establish and follow written processes, 

follow up on changing circumstances, and instill a culture of compliance. No matter how diligent 

a golf course is in minimizing risks, it may be determined that they did not act reasonably. In this 

case, a prudent golf course will act to reduce financial exposure. Some of the ways they can do 

this is by establishing an appropriate organizational structure, providing indemnification 

agreements for management, utilizing waivers, obtaining proper legal advice, and purchasing 

adequate insurance. 

 

This presentation will examine potential liability issues for golf courses followed by a review of 

specific cases of personal injury that occurred at golf courses. It will conclude with a discussion 

of steps golf courses should take to minimize risks and reduce financial exposure. 
 
 
 
 
  



The Viability of the NCAA and Consideration of Modern Governance Models 

Bram A. Maravent, Esquire, Goren, Cherof, Doody & Ezrol P.A. 

 

The National Collegiate Athletic Association is fighting several legal battles on several different fronts.  

Presently (and this is subject to change), the NCAA is still in the process of completing its investigation of 

the University of Miami, reeling from its “investigation” into alleged improper payments for autographs 

to Texas A&M star Quarterback Johnny Manziel, removed various memorabilia from its own website in 

light of revelations from the media and fans that the NCAA was making money on specific player jerseys, 

and several shots across the bow from various athletic directors, administrators, and commentators that 

its governance model is no longer working.  Additionally, the NCAA is the sole remaining defendant-

litigant in a class action brought by several former and current collegiate athletes.  In light of the 

foregoing backdrop, what is the future  of the NCAA?  Will it be status quo?  Will the model be “blown 

up” in  exchange for a more drastic model?  Will the NCAA resemble the United Nations?  Will there be 

a separate division for “football- and basketball factory-type) schools?  

 

This presentation does intend to discuss how, if at all, the NCAA may change insofar as governance in 

light of the above-mentioned issues.  Further, this presentation intends to  briefly illustrate a few 

governance models which have been either  recommended or theorized, and to discuss the benefits, 

the key issues,  challenges and perhaps identify the possibility of success if implemented. 
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University of Connecticut 

Sebastian Barraza  

Examining the legality of age/education eligibility restrictions within American professional sports. 

 Young athletes with the necessary talent to participate in the professional setting of the sport 

industry stand to make a lot of money. This potential payday, however, is limited by the age/education 

restrictions imposed by some American professional sport leagues (Bianchi, 2006). Although an 

argument can be made for the justification of such restrictions, potential players who do not meet these 

requirements but are otherwise eligible and capable of playing professional sports are deprived of the 

opportunity to practice their trade. This presentation analyzes the age/education restrictions imposed 

by three American professional sports leagues(NBA, WNBA, NFL), examines their legality in terms of 

antitrust law, and explores repercussions for American professional sports and society as well as 

alternatives for prospective American athletes.  

 There are many justifications used for the implementation of an age/education restriction in 

professional sports which vary from social to employer to athlete benefits. For example, Edelman and 

Harrison(2008) concluded that athletes can be better role models if they spend more time in school. 

Similarly, negative consequences can also be identified, such as that of catastrophic injury during the 

year of ineligibility (Sharma, 2010). 

Age and education restrictions for these three leagues are included in their respective Collective 

Bargaining Agreements. Courts use either per se rule, “quick look”, and Rule of Reason tests to 

determine if an antitrust violation has occurred in bargaining. The three-prong Mackey test was created 

to determine the applicability of a non-statutory labor exemption in shielding regulatory conduct in 

collective bargaining from antitrust scrutiny (Mackey v. National Football League, 1976). However the 

use of the Mackey test in the Clarett v. National Football League case was disregarded by the Second 

Circuit Court of Appeals, setting a precedent for similar cases by creating the Clarett test which 

expanded the applicability of non-statutory labor exemptions (Clarett v. National Football League, 

2004). Although Clarett was a defeat for potential professional athletes excluded from play due to their 

age or education status, there may still be opportunity to challenge these restrictions in court.  

 American professional sport leagues, and other stakeholders such as the NCAA, should also be 

concerned about the repercussions of such restrictions. Talented athletes, such basketball player 

Brandon Jennings, are finding ways to avoid losing a year of potential salary while practicing their trade 

(Rhoden, 2008). Football players, however, face harsher consequences for nonconformity to the 

restrictions, as their professional options are much more limited (Altman, 2004).  
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A Failure to Communicate: The Ambiguity of Morals Clauses in Endorsement Contracts with Athletes 

Linda Sharp, University of Northern Colorado 

Dianna Gray, University of Northern Colorado 

 

This presentation will address the issue of “morals clauses” found in endorsement contracts with 

athletes.  The presenters will look at the evolution of the morals clause, discuss the two general types of 

clauses, and analyze the effectiveness of these clauses by looking at some illustrative cases.  The 

presenters will conclude with some recommendations to make these clauses less ambiguous and 

therefore, more predictable for both the endorsing company and the endorser. 

 

In the context of endorsement contracts, the “morals clause” may be defined as “provisions included in 

an endorsement contract giving the endorsee the right to cancel the agreement in the event the athlete 

does something to tarnish his or her image and consequently, the image of the endorsee or its 

products” (Auerbach, 2005, p. 3). Morals clauses were born in the film industry in the 1920’s after silent 

film comedian Roscoe “Fatty” Arbuckle was accused of rape and murder.  Thereafter, it became 

commonplace for the major studios to insert morals clauses in the contracts with their stars in order to 

protect the company’s investment (Gibeaut, 2010). 

 

Katz (2011) discusses the two major type of morals clauses: 1) “morality” triggers which attempt to base 

termination of an agreement upon some notion of indecent or immoral behavior: and 2) “disrepute” 

triggers which attempt to base termination of the contract upon behavior which would tend to bring a 

person into “public disrepute, contempt, scandal, or ridicule”. Both of these types of clauses are 

predicated upon the belief that a celebrity’s improper behavior will cause a detrimental transference 

from the celebrity to the endorsing product.  

 

To illustrate the ambiguity of these two types of triggers, the presenters will discuss the cases of Latrell 

Sprewell and Rashard Mendenhall.  Sprewell, a former NBA player, violently attacked his coach at 

practice, but this behavior was determined by an arbitrator to fall short of the “moral turpitude” 

criterion necessary to terminate his contract (Sprewell Arbitration, 2000).  The Mendenhall case, based 

on some controversial Tweets made by an NFL player, concerned a company’s attempt to terminate the 

athlete-endorser’s contract.  This case illustrates the difficulty in using the “disrepute” trigger 

(Mendenhall v. Hanesbrands, Inc., 856 F. Supp. 2d 717 (M.D.N.C. 2012). 

 

Based on the foregoing cases, the presenters will provide some suggestions for reducing ambiguity in 

the morals clauses in endorsement contracts. 

  



Application of Section 504 of the Rehabilitation Act of 1976 on Collegiate Sport 

Michael Cottingham II, Ph.D. 

University of Houston 

Kathleen Chmelicek, J.D. Candidate 

University of Mississippi 

Substantial research has shown that participating in collegiate disability sport improves self-

image and social experience (Taub, Blinde, & Greer, 1999), provides health benefits (Wicks, Oldridge, 

Cameron, & Jones, 1983), and empowers athletes with a heightened self-perception (Hargreaves & 

Hardin, 2009; Hardin, 2003). College adaptive sports programs have developed a small but committed fan 

base (Byon, Cottingham, & Carroll, 2010; Cottingham, Byon, Chatfield, & Carroll, 2013); however, the 

growth of these programs has been rather stagnant (Cottingham, Larkin, & Pate, 2013). 

The issue of greater access to college sports for people with disabilities has become a serious 

legal matter.  Section 504 of the Rehabilitation Act of 1976 states in part that any qualified individual 

with a disability should not ever be “excluded from participation in[…]any program or activity receiving 

Federal financial assistance” (29 U.S.C. §794(a)).  Title 34 of the Code of Federal Regulations, section 

104.37, requires that qualified programs and activities provide non-academic and extracurricular services 

and activities for people with disabilities to allow equal opportunity for participants.  This includes 

interscholastic, clubs, and intramural athletics.  The United States Department of Education recently 

published revised guidelines for the applicability of Section 504 as a push for more athletic inclusion, 

including making reasonable accommodations for people with disabilities to compete athletically at the 

high school level. These could include, for example, allowing wheelchair tennis players two bounces to 

play the ball, or providing visual cues for deaf athletes.  Furthermore, the code also states that requisite 

programs or activities include colleges, universities, or other postsecondary institutions (29 U.S.C. 

§794(b)(2)(A)).  Therefore, discussion of applicability of Section 504 to the collegiate disability sport 

programs is warranted. 

The purpose of this presentation will be to inform attendees about Section 504 of the 

Rehabilitation Act and its recommended application based on the new guidelines provided by the 

interpretations of the Office of Civil Rights.  Additional emphasis will be given to structural impacts of 

the application of this law on current collegiate disability sport, including collegiate recreational programs 

and their relationships with the National Wheelchair Basketball Association, the United States Tennis 

Association, and the United States Quad Rugby Association. 

 

  



          

 

Hart and Keller – Has the Right of Publicity become an  Unconstitutional Attack on 

Freedom of Expression? 

Mark Conrad, J.D. 

Fordham University, Gabelli School of Business 

 

 

Abstract: Since its advent over 60 years ago, the property-based “right of publicity” tort has 

evolved from a claim based on direct commercial use of one’s name or likeness to a broad-based 

presumption of rights protection from uses that has often been inconsistently defined and 

applied. As a state-based cause of action, courts have employed various tests to determine a 

violation of right of publicity which, in the extreme could be applied to non-commercial use or 

use, which, at best has a tangential connection with commercial use. Athletes or former athletes 

have utilized right of publicity claims with mixed success, but in more recent years, certain 

courts have applied more expansive protection. In the last five years, two cases – Hart v. 

Electronic Arts and Keller v. Electronic Arts -- have exemplified this trend. Both involved 

litigation between former student-athletes and the NCAA and its former licensee EA sports, 

which marketed NCAA-sanctioned digital games. In the summer of 2013, the Third and Ninth 

Circuit Courts of Appeals rendered ruling in favor of the athletes, granting them the right to 

pursuit claims against the NCAA and EA on the ground that the use of player images including 

numbers and certain physical similarities were not sufficiently “transformative” to exempt the 

defendants from such claims. Although EA settled in both cases, the litigation continues against 

the NCAA. This presentation will advocate what has come to be a minority view in this debate: 

that the First Amendment protects the NCAA from right of publicity claims in cases where the 

use is not directly commercial. In this presentation, I argue that, at best, the uses of avatars of 

athletes by EA Sports are tangentially commercial and not sufficient to overcome what should be 

a strong presumption of First Amendment rights. The presentation will give a short history of the 

right of publicity, discuss the facts of the two cases and the respective courts’ rulings,, and it will 

propose a federalized standard for right of publicity cases that renders a qualified First 

Amendment privilege taken from defamation and commercial speech law, that only permits a 

cause of action for a direct commercial appropriation, based on the definition in the Restatement 

(3d) of Unfair Competition. 

 

  

 

 

 

 

 

 

 



Major League Baseball FanFest Class Action:  

Volunteer and Internship Classification under Fair Labor Standards Act 

 

Sungho Cho, J.D./Ph.D.   Joshua Smith, J.D. 

Bowling Green State University  Old Dominion University  

 

 

Internship and volunteerism in sport industry have become an integral part of sport 

management education and career development (Gregory, 1998).  Although program directors 

and prospective employers in the industry generally believe that the Fair Labor Standard Act 

(“FLSA” hereafter) is not applied to interns or volunteers, such a simplistic mindset might run 

afoul of the law.  In fact, the classification of interns and volunteers under the FLSA is not a 

matter of dichotomous categorization but a degree on a spectrum determined by multifactor 

totality tests. U.S. Department of Labor, Wage and Hour Division, Fact Sheet #71: Internship 

Programs under the Fair Labor Standards Act (April 2010).  See Walling v. Portland Terminal 

Co., 330 U.S. 148 (1947). 

 

This project explores FLSA regulations and relevant case law with respect to internship 

and volunteerism in sport industry.  Specifically, it discusses procedural and substantive issues 

that are likely disputed in an ongoing class action filed against the Major League Baseball 

(“MLB” hereafter).  Chen v. MLB, (S.D.N.Y. filed August 7, 2013) (No. 13 CV 5494).  In Chen, 

the complaint alleges that the plaintiff and his putative class had performed various tasks for the 

MLB during 2013 All-Star FanFest but not paid the minimum wage under the law. Complaint at 

1-2, Id.  While the workers in Chen presumably understood that they would not be paid for their 

contribution, such constructive knowledge of non-payment alone might not preclude the 

plaintiff’s class action because the FLSA is applied “even to those who would decline its 

protections.” Tony & Susan Alamo Foundation v. Secretary of Labor, 471 U.S. 290, 302 (1985).  

Chen is actually a derivative lawsuit in a wave of class actions filed by non-paid interns against 

high profile entertainment companies: Glatt v. Fox Searchlight Pictures, Inc., 2013 U.S. Dist. 

LEXIS 82079 (S.D.N.Y. 2013); Wang v. The Hearst Corporation, 2012 U.S. Dist. LEXIS 97043 

(S.D.N.Y. 2012); Bickerton v. Charles Rose et al., (NY Sup. Ct. settled June 28, 2013)(No. 

650780/2012); Wang v. Fento Fallon Corp., (S.D.N.Y. filed July 3, 2012)(No. 1:2012cv05188).  

As of this writing, at least the class in Glatt has been certified and the defendant immediately 

appealed the case to the Second Circuit.  

 

In light of Chen and other cases, the presentation will explore several FLSA issues in 

sport internships, i.e., classification of interns and volunteers, FLSA trainee exception, joint 

employer problem, class certification, seasonal business exception, First Amendment free 

exercise defense, etc.  Ultimately, it proposes a set of guidelines that program directors and 

prospective employers would implement or consider in dealing with interns and volunteers.  

  



Title IX:  The intersection of the contact sports exception and the 14th Amendment 

Kristen Galles, J.D., Equity Legal 

Attorney for Plaintiffs in Biediger v. Quinnipiac University, Mansourian v. UC Davis,  

and other recent cases 

 

 This session will take a new look at what is often called the “contact sports exception” to Title 

IX’s athletic participation requirements.   The 1979 Policy Interpretation on Intercollegiate Athletics 

discusses (1) athletic interests and abilities, (2) selection of sports, and (3) levels of competition.  The 

well-known “three-part-test” falls under the third category.  This session will look at the second. 

 

 The contact sports exception is located within the selection of sports section, which states: 

 

In the selection of sports, the regulation does not require institutions to integrate their 

teams nor to provide exactly the same choice of sports to men and women. 

However, where an institution sponsors a team in a particular sport for members of one 

sex, it may be required either to permit the excluded sex to try out for the team or to 

sponsor a separate team for the previously excluded sex. 

 

(a) Contact sports 
Effective accommodation means that if an institution sponsors a team for members of 

one sex in a contact sport, it must do so for members of the other sex under the 

following circumstances: 

 

(1) The opportunities for the excluded sex have historically been limited; and 
(2) There is sufficient interest and ability among the members of the excluded sex to 

sustain a viable team and a reasonable expectation of intercollegiate competition 
for that team. 

 

(b) Non-contact sports 
Effective accommodation means that if an institution sponsors a team for members of 

one sex in a non-contact sport, it must do so for members of the other sex under the 

following circumstances: 

 

(1) The opportunities for the excluded sex have historically been limited; 
(2) There is sufficient interest and ability among the members of the excluded sex to 

sustain a viable team and a reasonable expectation of intercollegiate competition 
for that team; and 



(3) Members of the excluded sex do not possess sufficient skill to be selected for a 
single integrated team or to compete actively on such a team if selected. 

 

44 Fed.Reg. at 71418. 

 

 Most schools apply this provision as a way to exclude females from boys’/men’s teams in 

contact sports such as football and wrestling.  The Equal Protection Clause of the 14th Amendment to 

the U.S. Constitution, however, requires that schools allow females to join the boys’/men’s teams unless 

there is an exceedingly persuasive justification for not doing so such that the prohibition is substantially 

related to an important government interest.  Because boys are not historically disadvantaged in sports, 

the EPC does not require schools to allow boys on girls teams (although some state constitutions have 

equal rights amendment provisions that apply strict scrutiny rather than intermediate scrutiny to the 

analysis which often opens up girls’ teams to boys  if there is no boys’ team in the sport). 

 

 This program will look at the intersection of Title IX and 14th Amendment under a different set of 

facts – not in a case in which a female wants to join a boys’ team but in a case in which a female or 

females want to force a school to add a separate girls’ team for that sport. 

 

 The Policy Interpretation suggests that schools must do so if the conditions are met.  For contact 

sports, schools must do so if women want to participate and there is reasonable expectation of 

competition.   For noncontact sports, schools must do so if women want to participate, there is 

reasonable expectation of competition, and it is unlikely that females would make the boys’ team or 

participate actively on that team if they did make it.  For post puberty females, this provision seems to 

dictate that schools must add a girls’ team in a sport if they offer the sport for boys.  This interpretation 

is supported by OCR guidance issued in 1975 and 1976, which explained that schools cannot avoid 

offering teams for females by claiming that all of their teams are co-ed or that females can merely try 

out for the male teams.  Many schools (and lawyers) are not familiar with this early guidance. 

 

 But what happens if a school already allocates its athletic participation opportunities equitably 

by satisfying prong one of the three-part-test?   The placement of the “selection of sports” section in an 

entirely separate section of the Policy Interpretation, especially before the “levels of competition” 

section that houses the three-part-test, suggests that schools must indeed add the sport for females 

even if they satisfy prong one. 

 

 This program will explain the analysis behind this conclusion.   It also will discuss how this 

conclusion makes sense under the Equal Protection Clause.  If a state offers a program for males, it must 

offer the same program for females unless the state’s excuse for not doing so satisfies the intermediate 

scrutiny test.  U.S. v. Virginia, 518 U.S. 515 (1996); Mississippi Univ. for Women v. Hogan, 458 U.S. 718 



(1982).  This test is difficult to meet, especially in the educational setting in which all students are (or 

should be) entitled to the same opportunities.  Similarly, if a school offers an academic program for 

males (e.g., industrial arts, single-sex math classes), it must offer the same program for females.  For 

example, if a school offers calculus for males, must it not also offer that class for girls?   It cannot claim 

that it offers different math classes for girls which are “good enough.”  Title IX’s single sex education 

regulations concur.   This program will argue that the same EPC and Title IX requirements apply to 

athletics.  It will explain how the “individual” focus in EPC cases can be applied to what is usually a 

“group focus” in Title IX cases. 

 

 After laying out the law and legal arguments, the program will apply the theory to a specific fact 

pattern, namely, whether Michigan colleges that sponsor intercollegiate ice hockey for men should be 

required to add intercollegiate ice hockey for women if (1) enough female students want to participate 

and (2) there is reasonable expectation of competition – whether or not the colleges satisfy prong one 

of the three-part-test.  In Michigan, of course, both conditions are easily met.  If courts accept this 

theory of Title IX, especially as it intersects with the EPC, it will require many institutions to re-examine 

or expand their sports offerings for women.  

 

  

 

  



 

Keep Calm and Johnny Football: The Evolution of Athletes’ Trademark Rights 

John Grady and Mark S. Nagel - University of South Carolina 

 

Over the past decade, professional athletes have increasingly sought the traditional legal 

protections of trademark law as they develop and market their personal brands. This has led to 

acceleration in the trend of athletes’ applying to register trademarks related to their name, 

nickname, or catchphrase (Pavony & Thomas, 2012). As part of a legally effective brand 

strategy, an athlete will often seek trademark protection for their name (e.g., Tiger Woods, 

Michael Jordan), nickname (e.g., Linsanity), and even their catchphrases (e.g., Olympian Ryan 

Lochte’s “Jeah”) in order to secure exclusive rights to the mark in commerce and prevent others 

from unauthorized use (McKelvey & Grady, in press).  

The use of trademark law to protect aspects of an athlete’s brand is not limited to professional 

athletes. In November 2012, Texas A & M quarterback Johnny Manziel’s licensing company, 

JMAN2 Enterprises, applied to federally register a trademark in his well-known nickname 

“Johnny Football.” The registration application is still pending before the U.S. Patent and 

Trademark Office (USPTO) over concerns that the mark is merely a decorative or ornamental 

feature of the clothing and does not perform the trademark function of identifying the source of 

the goods (Heitner, 2013; Mosier, 2013).     

On February 15, 2013, JMAN2 Enterprises filed suit against Eric Vaughn, who had been selling 

a variety of T-shirts  that featured the phrase “Keep Calm and Johnny Football” with various 

uses of Texas A&M’s color scheme and/or protected logos (Watson, 2013). The suit,  which 

included claims for violation of the Lanham Act as well as state right of publicity and unfair 

competition laws (Keahey, 2013),  produced a a novel interpretation when the NCAA ruled that 

Manziel could immediately keep any profits he might be awarded for enforcing his trademark 

rights against potential infringers without jeopardizing his eligibility (Watson, 2013). This 

decision by the NCAA led to what some sport journalists termed the “Johnny Football” loophole 

since the NCAA previously had staunchly argued against athletes receiving any compensation 

generated for their athletic achievements while still in school (Staples, 2013). 

Given the current state of legal issues in player branding, this presentation will briefly review the 

requirements for trademarking aspects of athletes’ personal brands. The researchers will then 

discuss how these traditional legal protections were uniquely applied to the Manziel case and 

now may be applied to other current college athletes, despite the compensation restrictions found 

in the NCAA bylaws. Specific attention will be placed on predicting the nature and outcome of 

these future legal actions and, the emerging role of college athletic departments in protecting 

athletes’ personal intellectual property.  

 

 

  



 

Judicial Review of NCAA Eligibility Decisions: Evaluation of the Restitution Rule and a Call for 

Arbitration 

Richard T. Karcher, JD 

Florida Coastal School of Law 

 

Stephen F. Ross, JD 

The Pennsylvania State University, Dickinson School of Law 

 

S. Baker Kensinger, JD 

Goldberg & Katzman, Harrisburg, PA 

 

 Courts have held that the general principles of judicial non-interference with the decisions of private 

associations do not apply to dominant organizations whose decisions effectively prevent individuals 

from participating in an important activity, including sport participation.  Thus, athlete eligibility 

decisions of the National Collegiate Athletic Association (NCAA) are subject to challenge as violations of 

constitutional or statutory limits or on theories of contract, or as inconsistent with the organization’s 

own rules.  General principles of equity permit injunctive relief where the applicant can meet the 

appropriate standards.  Similarly, courts have struck down or severely limited, on grounds of public 

policy, sporting associations’ effort to entirely preclude judicial review by an express “waiver of 

recourse” clause in the absence of an agreed upon alternative dispute resolution process that provides 

for independent impartial review consistent with the requirements of the Federal Arbitration Act (FAA).  

However, (1) the NCAA effectively precludes judicial review via Bylaw 19.7 (the “Restitution Rule”) which 

permits the NCAA to impose severe financial penalties on a member institution that allowed an athlete 

to participate pursuant to a court order that is subsequently overturned by an appellate court, and (2) 

the NCAA’s reinstatement process for resolving athlete eligibility disputes lacks independent impartial 

review.  Applying these distinct strands of private association law and the requirements of the FAA, the 

authors conclude that the Restitution Rule constitutes an improper waiver of recourse but that the 

NCAA can achieve its legitimate aim of quick and definitive resolution of eligibility disputes by affording 

athletes the right to submit disputes to binding arbitration before a neutral, expert arbitrator (or panel 

of arbitrators) consistent with the requirements of the FAA.  

  



 

How much of a buffer do you need? 

Robin Ammon, University of South Dakota 

Todd Seidler, University of New Mexico 

Gil Fried, University of New Haven  

 

Sports such as basketball, hockey and football incorporate agility, explosive power and a variety 

of speeds all while intensely focusing on other athletes as well as on implements such as balls 

and pucks. This physical activity, while complex, requires participants to engage in a variety of 

movements that sometimes cause a loss of kinesthetic awareness leading to falling, tripping or 

other loss of balance issues. In addition, due to the rapid acceleration involved in some sports the 

athletes need space to decelerate. As a result, from a safety standpoint, it is important for sport 

and recreational facilities to ensure adequate space separates courts and fields from walls, poles 

and other collision hazards. These spaces or zones are known as buffer zones. Numerous cases 

involving sport participants and athletes have occurred where the proximate cause has been 

determined to be insufficient buffer zones. After a review of pertinent cases claiming provider 

negligence Dougherty (2006) found inadequate buffer zones to be the primary cause of 21% of 

the injuries in the surveyed cases.  

 

An owner or manager of a sport facility must take ordinary care to keep the premises in a 

reasonably safe condition for users, participants and spectators. Premises liability is the body of 

law which makes the person who is in possession of land or premises responsible for certain 

injuries suffered by persons who are present on the premises (Grady, 2013). As a result “whether 

the danger is one of sagging bleachers or rowdy fans, courts expect facility owners to act 

reasonably in asserting whether a danger may exist. “If the danger is reasonably foreseeable, 

there is a duty to exercise care in taking precautions against that danger” (Sharp, Moorman, & 

Claussen, 2007, p. 522). Constructive notice however, places a higher duty on facility managers 

and dictates that action is taken when the facility manager should have been aware of the 

problem. As previously stated is also termed “foreseeability”.  

 

This presentation will discuss the duty owed by facility operators to provide a safe facility and 

how the negligent design and/or management of a facility can increase the risk of injury due to 

insufficient buffer zones. Industry standards and guidelines, standards of care and standards of 

practice as they relate to buffer zones will also be explained. Finally, specific sport concerns 

involving a variety of activities such as such as basketball, indoor football and running will be 

analyzed.  
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Exploitation or Unique Experiential Learning Opportunities: Internships in the Sport 

Industry and Fair Labor Standards Act's Trainee Exemption Revisited. 
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The value of experiential learning has been well documented in business and academic 

journals (Briggs, 2000; Kelsey, 2002; Whalen & Barnes, 2001; Moorman, 2004). Sport 

management students are encouraged to volunteer and seek internships to improve their 

employment opportunities (Cuneen, 2004; Foster & Dollar, 2010)). It could easily be argued that 

no single step in a sport management career path is as important and valuable as the internship. 

However, the sport industry as well as sport management programs have been and continue to be 

criticized and questioned regarding the legality of unpaid internships (Stier, 2001; Genzale, 

2005; Shellenbarger, 2009; Schoepfer & Dodds, 2010; McDermott, 2013). 

Under the Fair Labor Standards Act (FLSA), it may not be necessary to pay interns who 

qualify as trainees (29 U.S.C. §§ 203(e)(2)(A)). The FLSA contains a trainee exception for 

which the Department of Labor (DOL) has developed a six part test to determine if a student 

intern is an employee for purposes of the FLSA. The film, entertainment, and sport industries 

assertion of this exception is currently being challenged in several pending court cases (Herships, 

2013 (suit against NBC); Mukherji, 2013 (suit against Gawker Media); and Wang, 2013 (suit 

against Madison Square Gardens)). 

Additionally, a recent federal district court decision, Glatt v. Fox Searchlight Pictures, 2013 

U.S. Dist. LEXIS 82079 (S.D.N.Y. 2013), reminds us that this exemption is quite narrow and 

most entities either are not meeting or would not meet the exemption criteria. The court held that 

Glatt et al. did not fall within the narrow "trainee" exception to the FLSA's broad coverage. 

FLSA does not allow employees to waive their entitlement to wages. The court applied the DOL 

six part test and determined that the plaintiffs were classified improperly as unpaid interns and 

were "employees" covered by the FLSA. The court emphasized that the interns received nothing 

approximating the education they would receive in an academic setting or vocational school. 

This was a far cry from the expected standard where trainees impeded the regular business of the 

employer, worked only in their own interest, and provided no advantage to the employer. 

This presentation will review the Glatt decision, compare and contrast the facts from Glatt 

with other pending cases against NBC, Gawker, and Madison Square Gardens, and discuss the 

role of the educational partner in sport management programs in determining whether an unpaid 

internship would meet the legal standards imposed under FLSA. 
 
 

 
 

 

 



Go Ahead and Sign:  

Athlete Scholarship Agreements Are Not Unconscionable Contracts of Adhesion 

C.J. Hunter, Barbara Osborne (advisor) 

University of North Carolina, Chapel Hill 

The general public has frequently taken a skeptical attitude towards college sports and its ongoings; 

recent mistakes and scandals at top universities have further shaken the trust the many people have 

given to athletic programs. The resulting increased scrutiny has invaded every facet of the student-

athlete experience, including their scholarship agreements or financial aid award letters from their 

institution. These agreements are standard contracts that commit the athlete to the university, and the 

university to the athlete. Recently, as horror stories of unfairly hindered transfers and cut athletes 

fascinate the media, opponents have arisen to affect substantial change to the current system.  

 

Scholars such as Sean Hanlon and Michael J. Reilla argue that athlete's scholarship agreements are 

unenforceable contracts of adhesion, and the system needs substantial changes. Hanlon, in his article 

Athletic Scholarships as Unconscionable Contracts of Adhesion: Has the NCAA Fouled Out?, concludes 

that scholarship agreements are antithetical to the NCAA mission, and that the NCAA must change all 

scholarship agreements to multi-year in order to protect student-athletes. Hanlon's argument is based 

on the idea that the agreements are extremely imbalanced in favor of institutions. This alleged 

imbalance is a result of the NCAA regulations regarding scholarship termination and transfers, and the 

notion that athletes have little choice and power in negotiating their agreements.  

 

However, the legal basis for these arguments are incorrect and falsely portray the athletic scholarship 

award process. The Uniform Commercial Code and contract law precedent have clearly established the 

basis for unenforceable contracts of adhesion and for unconscionability, and scholarship agreements do 

not meet those criteria. Contracts of adhesion are enforceable and requires other doctrines in order for 

a court to rule against them. Further, athletes do not lack meaningful choice in regards to selecting their 

institution or funding, as they can select from several divisions, hundreds of schools, or a different 

organization entirely. Current arguments that apply the doctrine of unconscionablility to scholarship 

agreements simply do not hold up under scrutiny.  

  



Could Sideline 1 be Sidelined by Antitrust? 

Mark Ketterer, Barbara Osborne (advisor) 

University of North Carolina, Chapel Hill 

 

Collegiate athletics is generating $4.6 billion of revenue from sales of trademarked merchandise.  

Colleges have distributed hundreds of licenses to licensees for a multitude of products. 

Currently, schools working with the Collegiate Licensing Company (CLC) have begun to advise 

schools to go to a Sideline 1 initiative, where the schools would only designate licenses to 2 or 3 

merchandisers.  Universities are chasing after the higher royalty rates which come from limiting 

the number of licenses provided.     

 

With the downsizing of licenses, it is vital to examine whether the American Needle, INC v. 

National Football League (2009) precedent could be applied to intercollegiate athletics’ 

licensing decisions. In American Needle, the NFL decided to grant exclusive license rights to 

Reebok for the production of trademarked headwear.  American Needle filed claims that the 

NFL violated Sections 1 and 2 of the Sherman Act.  The Section 2 claim was dismissed because 

the NFL had earned its market share by providing a superior product.  The court determined that 

the NFL did not act as a single entity, therefore the owners were capable of contracting to restrict 

trade.  The court decided that the NFL was in violation of Section 1 of the Sherman Act by 

restricting trade in the apparel market.   

 

Section 1 of the Sherman Act prohibits contracts, combinations or conspiracies in restraint of 
trade or interstate commerce.  The Sideline 1 initiative definitely limits output, as the 
arrangement favors those manufacturers who produce a large number of products over a larger 
number of smaller companies who manufacture similar products.  This results in higher 
licensing fees, which will likely be passed on to consumers through less choice of licensed 
merchandise and higher prices for products.  This presentation will apply Rule of Reason 
analysis as well as the precedent from American Needle to determine whether CLC truly acts as 
a single entity which is legally incapable of colluding with itself, and/or if the colleges that 
choose to participate in the Sideline 1 program are colluding in violation of Section 1 of the 
Sherman Antitrust Act.   

  



  

A Comparative Analysis of the Arbitration Processes of CAS and FIBA: 

Making the Case that FIBA’s Basket Arbitral Tribunal Slam Dunks the CAS 

Paul J. Batista, JD 

Andy Pittman, PhD 

Texas A&M University 

 

Prior to June 30, 1984, there were very few outlets to resolve sport disputes among athletes or 

organizations located in different countries. These international disputes occurred in somewhat of a 

“no-man’s land” where conflict of laws and jurisdictional issues prohibited resolution through normal 

legal channels. Often, there was no way to bring non-citizen parties before the court system of another 

sovereign country. 

To address this issue, the President of the International Olympic Committee, Juan Antonio Samaranch, 

proposed a creative solution to facilitate resolution of these disputes. The IOC created the Court of 

Arbitration for Sport (CAS) whose stated mission is “the responsibility of resolving disputes arising in the 

context of sport by arbitration and/or mediation.” CAS Rules, C (1). The CAS was established to provide a 

single forum to resolve international disputes through the arbitration process, using simple and flexible 

procedural rules. 

During the intervening 30 years, the CAS has taken its place as the preeminent body resolving 

international sport disputes. The Swiss Federal Tribunal (Switzerland’s Supreme Court) stated in 2003 

“Recognition from the international community shows that the CAS is meeting a real need. There 

appears to be no viable alternative to this institution, which can resolve international sport-related 

disputes quickly and inexpensively . . . Having gradually built up the trust of the sporting world, this 

institution . . . remains one of the principal mainstays of organized sport.” Lazutina v. IOC (2003). 

Following in the CAS’s footsteps, many other international sport federations established similar 

arbitration systems, including the Federation Internationale de Basketball (FIBA). In establishing its own 

system in 2006, FIBA has created the Basketball Arbitral Tribunal (BAT) to handle disputes arising in 

organizations under the FIBA umbrella. While the process is similar to the CAS, BAT has identified 

weaknesses in the CAS system, and made significant improvements on the arbitration process 

established by the CAS. 

 

This presentation will compare the CAS and BAT arbitration processes, highlight the differences, and 

make the case that the BAT has improved the process of resolving international sport disputes.   



The Legal Response to Concussions: Implications for the Future 

Dionne Koller, Associate Professor 

University of Baltimore School of Law 

  

 My research evaluates the legal response to concussions in youth sports—through state 

laws mandating when a player must be taken out of a game and when he or she can return--by 

explaining how such laws fit into the sports law landscape.  I assert that the legal response to 

concussions is doctrinally justified and more effective than scholars previously have assumed. 

Moreover, statutes regulating concussion management in youth sports provide a theoretical 

pathway for the government to regulate further the area of youth sports. 

 

 First, I explain how laws on concussion management fit into the sports law landscape.  

Scholars have argued that concussion management should be left to sports administrators and 

those closest to the field of play, so that concussion laws are at best ineffective and at worst an 

unwarranted intrusion into the regulation of youth sports.  Such arguments stem from the 

traditional deference policymakers give to sports regulators to conduct sports programs.  From 

cases and controversies involving the NCAA to Title IX and the Olympic Movement, courts, 

Congress and the Executive Branch frequently note that it is undesirable for public law to intrude 

in the regulation of sports. I assert that youth concussion laws break with this deference to 

private sports regulators, and explain that such a change can be justified by more than political 

expediency.  I explain that compelling health and safety concerns have animated previous 

government regulation of professional sports, and youth concussion laws are an extension of this 

policy justification. 

 

 Given this justification, I assert that such laws have two important implications.  First, 

using the expressive theory of the law, I argue that state laws regulating concussion management 

in youth sports send an important signal that can shape the norms of sports and cause individuals 

to behave differently, even without the threat of legal sanction. For this reason, a government 

response is not just warranted but an important means of redefining the games to improve player 

safety. Finally, this paper argues that policymakers can go further, by using the health 

justification to prescribe the content and redefine the model of education–based sports programs 

to improve the lives of all children. 

 

  



 

Agents Day: An Analysis of Cooperative Educational Programs on Sports Agents for 

Student-Athletes at NCAA Universities 

 

Dylan Williams, ABD, CPA, Ross Viltz, Jeremy Foreman, and Chad Seifried, Ph.D. 

Louisiana State University 

 

The student-athlete experience has conceptually changed as intercollegiate sports have 
evolved to massive proportions (Seifried, 2007, 2009). One of these transformations centers on 
the creation of the sports agent and its association with the student-athlete (Couch, 2000). 
While typically common in professional sport, intercollegiate sports increasingly became 
impacted by the presence and activities of agents whose population grew significantly during 
the 1990s through today. In essence, the National Collegiate Athletic Association (NCAA) made 
note to organize discussions about agent activity and advised individual institutions to develop 
policies and procedures to manage agent interaction with student-athletes (Isch, 2010, NCAA, 
2011; Newman-Baker, 2010; Newman-Baker & Smith, 2011; Solving the problem, 2010; 
Statement, 2010). Further, the NCAA promoted such practice needs vigilant regular attention.  

Unfortunately, some sports agents may operate with questionable motives and engage 
in tactics to illegally contact, support, and promote college athletes.  Paired with a student-
athlete’s lack of knowledge, preparation, and an abundance of blind trust in sports agents, the 
current state of the sports agency industry is perceived as one which produces competitive and 
unethical conduct (Couch, 2000; Evans, 2010; NCAA, 2011, 2010a). As such, many athletic 
directors from prominent NCAA Division I Football Bowl Subdivision (FBS) schools have 
collaborated on an agenda to advance the Uniform Athlete Agents Act (UAAA) to cover agents, 
financial advisors, marketers, and anyone else that has attempted or encouraged student-
athletes to sign with their agency (Schools push, 2013).  The council also seeks to increase fines 
for violations and strengthen requirements for agent representation.   

However, not all schools are opposed to working with registered agents. Some FBS 
universities have partnered several regarded sports agents to educate student-athletes about 
the process of competing in professional sports.  Known as Agents Days, school officials allow 
student-athletes to meet with reputable sports agents in a controlled on-campus environment 
that promotes ethical behavior (Ohio State, 2009). The goal of this study is to analyze the use of 
Agents Days at Division I-Football Bowl Subdivision NCAA universities. Specifically, we contacted 
each institution (i.e., n=125) to see if they supported an Agent Day and requested any 
accompanying material that described itinerary and purpose of that event. This analysis is 
needed as FBS officials have shown concerns over current regulations instituted regarding 
agent and student-athlete interaction including the Sports Agent Responsibility and Trust Act 
(SPARTA) and the UAAA (Schools push, 2013). 

  



 

Sport and Exercise Psychology:  

Legal and Ethical Issues Related to Technology and Consulting  

Jeffrey S. Pauline, EdD 

Syracuse University 

 

 

The recent growth of applied sport and exercise psychology has placed a greater importance on 

understanding contemporary sport psychology services and practices. Services of sport 

psychology consultants (SPCs) are being utilized at all levels of the NCAA (Pauline, 2012), 

within professional sports, and internationally. Thus, the utilization of sport psychology 

consultants seems to be growing (Voight & Callaghan, 2001; Kornspan & Duve, 2006; Wilson et 

al., 2009, Pauline, 2012). The application of digital technology in the field of sport and exercise 

psychology is also expanding (Dielman, et al., 2010) and quickly moving consulting into a new 

realm. Technology such as text messaging, video conferencing, e-mail, and blogs appear to be 

great tools to assist with meeting the growing demands and needs of contemporary athletes. 

However, there are several legal and ethical considerations to address when providing 

consultation services through electronic avenues. The presentation’s learning objectives include 

understanding the new ethical codes, and applying telehealth state laws and the Health Insurance 

Portability and Accountability Act (HIPPA) to technological outlets. The American 

Psychological Association (APA) and the Association for Applied Sport Psychology (AASP) 

have recently updated their ethics code to guide practitioners’ use of technology. A review of the 

updated APA and AASP ethical codes will be conducted along with a practical guide to assist 

with meeting the new standards. Legal considerations including accessing, reviewing, and 

interpreting telehealth state laws, regulations, and guidelines will be discussed. Furthermore, 

attendees will learn the application of HIPAA to teleconsultation for various employment 

settings and credentials of sport psychology consultants. The relevant literature regarding the 

legal and ethical use of electronic transmission, telecommunication, and telehealth will also be 

reviewed with specific focus on the application of these principles. As the services of sport 

psychology consultants become a more intricate part of sport teams and organizations it is 

important for these teams and organizations to choose a consultant who is a good fit for their 

team or organization and follows the appropriate ethical and legal guidelines. The presentation 

will conclude with an outline of how to go about selecting and integrating a sport psychology 

consultant within a team or organization.  

 

 

 

 

 

 

    

 



Legal Issues and the Sport Management Intern: A Continuing Evolution of Case Law 

Kristi Schoepfer, J.D. Winthrop University, Mark Dodds, J.D. SUNY Cortland 

On June 11, 2013 the U.S. District Court of the Southern District of New York decided Glatt v. 

Fox Searchlight Pictures, Inc., 2013 U.S. Dist. LEXIS 82079, also known as the Black Swan 

case.  The court held that Fox Searchlight Pictures Inc. violated federal and state labor laws by 

classifying four plaintiffs as unpaid interns instead of paid employees. 

This court applied a six criteria test to evaluate the employment status of the workers. This test 

was established by Walling v. Portland Terminal Co. The six factors include: (1) the internship 

must be similar to training which would be given in an educational environment; (2) the 

internship experience is for the benefit of the intern; (3) the intern does not displace regular 

employees but works under close supervision of existing staff; (4) the employer derives no 

immediate advantage from the activities of the intern; (5) the intern is not entitled to a job at the 

conclusion of the internship; and, (6) the employer and the intern understand that the intern is not 

entitled to wages for the time spent in the internship. In this case, classification as an unpaid 

intern was the desirable outcome for the plaintiff. 

However, on October 3, 2013, the United States District Court for the Southern District of New 

York decided Wang v. Phoenix Satellite Television US, Inc. 2013 U.S. Dist. LEXIS 143627.  The 

court held that an unpaid intern could not bring a sexual harassment claim because she was not 

considered an employee.  Wang alleged that the Phoenix Satellite Television bureau chief 

subjected her to a hostile work environment, quid pro quo sexual harassment and retaliation; 

however, her status as an unpaid intern prevented her lawsuit from advancing.  

This presentation will (1) discuss the holding of Glatt v. Fox Searchlight Pictures, Inc.; (2) 

discuss the holding of Wang v. Phoenix Satellite Television US, Inc. 2013; (3) examine the 

factors that are used by courts to confer unpaid intern status; (4) discuss the legal benefits and 

burdens associated with the unpaid intern classification; and (5) offer recommendations for 

internship coordinators in order to protect students completing internships.  

References: 

Glatt v. Fox Searchlight Pictures, Inc., 2013 U.S. Dist. LEXIS 82079, 20 Wage & Hour Cas. 2d 

(BNA) 1436 (S.D.N.Y. June 11, 2013). 

Walling v. Portland Terminal Co., 330 U.S. 148 (1947). 

Wang v. Phoenix Satellite Television US, Inc., 2013 U.S. Dist. LEXIS 143627 (S.D.N.Y. 

October 3, 2013). 

  



Will the NCAA Change the Structure of Disability Sport or Will Disability Sport Change the 

Structure Of the NCAA? 

Mary A. Hums 

University of Louisville 

Anita M. Moorman 

University of Louisville 

In January, 2013, the Department of Education issued a Dear Colleague Letter providing 

guidelines for educational institutions regarding Section 504 of the Rehabilitation Act of 1973 

and athletic opportunities (US Department of Education, 2013). The Letter arose from a multi-

year initiative to increase athletic opportunities for high school students with disabilities. The 

guidance is equally applicable, however, in collegiate settings. Colleges or universities operating 

intercollegiate, club, or intramural athletics must do what is necessary to afford qualified 

students with disabilities an equal opportunity for participation (Active Policy Solutions, 2013). 

Students with disabilities who cannot participate in existing intercollegiate, club, or intramural 

athletics – even with reasonable modifications, aids, or services – should still have an equal 

opportunity to receive the benefits of these activities (US Department of Education, 2013). 

When the interests and abilities of some students with disabilities cannot be as fully and 

effectively met by existing programs, colleges or universities should create additional 

opportunities for them (NCAA, 2013).  

 

The purpose of this presentation is to examine the governance issues involved in implementing 

the Dear Colleague Letter on the college level.  Many legal and governance questions are still 

developing. For example, how will the NCAA and individual universities respond to demand by 

students with disabilities to compete? Possible solutions involve (a) creating a separate division 

for adapted sports perhaps similar to the NCAA Emerging Sports process (Watson, 2009), (b) 

emphasizing inclusion of athletes with disabilities into existing competition settings either by 

adding disability specific heats or divisions in existing sports such as swimming (Willingham, 

2013), or (c) modifying rules to enable athletes with disabilities to compete alongside able-

bodied athletes.  

 

From a governance perspective, these options create several interesting questions. Currently, 

intercollegiate wheelchair basketball teams compete together across NCAA divisions. The 

University of Illinois (DI) competes against the University of Wisconsin-Whitewater (DIII). Would 

a separate adapted sports division adopt DI, DIII, or its own rules? This competition is currently 

governed by the NWBA, not the NCAA. Other governance questions will involve drug testing for 



students with disabilities using steroids due to medical conditions and recruiting from a much 

smaller and less visible prospect pool.  

 

The Dear Colleague Letter is considered by some as the “Title IX for athletes with disabilities.” 

For that to be true, athletes must be integrated into a workable governance structure. If access 

is initiated via the legal system rather than proactive governance, all parties will be negatively 

impacted. 

 

  



 

The Overreach of Oversight: Legislation of Student-Athlete Social Media Privacy 

Justin M. Lovich, J.D. 

Florida State University 

 

Recent controversial student-athlete social media posts have included: racist taunts toward the 
President of the United States (Duarte, 2008); challenging a rival community to commit suicide (Trotter, 
2010); questioning the educational requirements of “student”-athletes (Hill, 2012); hurling racial 
epithets at opponents (DeShazo, 2012); insulting one’s own fanbase (Stephens, 2011); and unearthing 
NCAA infractions (Giglio, 2010).  In response to the perceived moral, financial, and competitive risks 
resulting from unfettered speech, some administrators have retroactively punished student-athletes.  
Additionally, numerous athletic programs have proactively enhanced oversight of student-athletes’ 
social media.  Some have required student-athletes to divulge usernames and passwords to coaches 
and/or administrators; others have required inclusion in athletes’ social networks (Epstein, 2011; Mayer, 
2013).  Many athletic departments turned to third-party software providers, such as UDiligence and 
Varsity Monitor, to follow posts and flag comments with concerning content.  While many see these 
measures as efficiently outsourcing compliance or otherwise protecting economic interests of the 
athletic departments (Steinbach, 2012), some have grown concerned with the diminishment of privacy 
for student-athletes.  

Scholars have examined potential First Amendment challenges to social media regulation 
(Epstein, 2011; Mayer, 2013; Penrose, 2011; Walsh 2011).  Indeed, oversight of student-athletes’ social 
media has faced a legal challenge, but through legislation rather than litigation.  On July 20, 2012, 
Delaware enacted legislation severely restricting the authority of school and athletic officials to require 
access to students’ social media and networks, and prohibiting the forced installation of social media 
monitoring software, like UDiligence (Maltais, 2012).  Today, thirteen states have enacted such 
legislation, protecting students’ privacy interests in social media (Shear, 2013).  The legislative trend 
represents a substantial rejection of the ways in which athletic departments managed the risks of social 
media, while significantly protecting students-athletes from overreaching policies. 

The aim of this project is to examine the legislative movement which has signified privacy rights 
for student-athletes and restricted the methods of oversight utilized by college athletic departments.  
Specifically, a textual analysis of the thirteen statutes will be used to identify common themes and areas 
of distinction codified therein.  Additionally, through statutory interpretation, the ramifications of this 
legal corpus will be elaborated.  Therein, the industrial implications of this wave of legislation will be 
addressed, including how athletic administrators can manage social media risks while respecting the 
individual rights of student-athletes.  This study will add to the literature regarding student-athletes’ 
social media use by emphasizing the non-constitutional mechanisms at work.    



 

Time to Cut the Bull: Have Themed Races Gone Too Far? 

R. Douglas Manning, Ph.D. 

Margaret Keiper, MBA 

 

 

Billed as Pamplona coming to America, The Great Bull Run anticipates building upon the 

yearly excitement and novelty of the Running of the Bulls in Pamplona, Spain.  The curiosity of 

potential participants, along with an adrenaline-junkie type-attitude, is the recipe for an event that 

claims to be filled with excitement and risk.  Some might say that the danger presented by bull 

runs is, “…unnecessary, preventable, and the result of sheer stupidity” (Murphy, 2001), and 

organizers have not hidden the dangers associated with the two dates in 2013, followed by eight 

additional events in 2014.  Finding a balance between hype-generating public relations and 

warning of associated inherent risks, the www.thegreatbullrun.com website lists the chance of 

being of seriously injured as well as the possibility of being gored, trampled (by either bulls and/or 

fellow participants), or even killed. 

 

Risk factors, both personal and environmental, which may vary between each Running of 

The Bulls in Pamplona, has the ability to affect the specific scenario and overall risk exposure at 

such an event (Mallor, Gacia-Olaverri, Gomez-Elvira, and Mateo-Collazas, 2008).  While 

honoring its Spanish roots, The Great Bull Run has its own unique set of idiosyncrasies as well as 

modified guidelines in order to attempt to stave off participant injuries and reduce risk exposure.  

As opposed to an 850-meter run through the tight streets of Pamplona (Cortes, 2013), a customized 

course and alternative running surface are meant to lessen known-dangers.   Thirteen main rules 

also dictate the expected behavior of participants as well as conduct that is not permitted.   

 

The sports and recreation world is undoubtedly experiencing major growth in popularity 

for themed and extreme races and events.  Therefore, it is hypothesized that Destination Marketing 

Organizations (DMO's) are being approached more often about hosting such events in their cities.   

The emergence of any new recreation activity leads to significant adjustments and concerns for 

risk management strategies (Spengler and Hronek, 2011).  Newer, extreme events call for 

professionals to be aware of concerns and the changing risk strategies are needed to ensure safe 

production of an event. 

 

This presentation will consider the risk management strategies that a DMO must consider 

when trying to host The Great Bull Run in their city.  The talk will also consider 

participant/volunteer perspectives, examine risk management/medical preparedness, and review 

“The Great Bull Run and Tomato Royale Participant and Spectator Agreement Including 

Photography Release, Assumption of Risk, Waiver of Liability, and Indemnification.” 

 

 

 

http://www.thegreatbullrun.com/


 

Royal Pain: Hot Dog Throwing Mascot in Kansas City 
R. Douglas Manning, Ph.D. 
Jordan Kobritz, J.D., CPA 

 
 

On September 8, 2009, Mr. John Coomer, along with his father, attended a Kansas City Royals’ 

baseball game at Kauffman stadium. The pair chose to occupy seats six rows behind the third-

base dugout as opposed to sitting in the seats assigned to their respective tickets.  Following the 

conclusion of the bottom of the third inning, a promotional activity referred to as the “Hotdog 

Launch” or “Hotdog Toss” commenced.  Led by the Royals’ mascot “Sluggerrr,” a man in a lion 

costume (Murphy, 2013) played by Mr. Byron Shores, hotdogs were dispersed into the crowd 

from on top the dugout through an air gun, as well as thrown by hand.  Those shot from the air 

gun were encased in bubble wrap whereas those thrown by hand were in foil (Morris, 2013).  It 

is alleged that Mr. Coomer was struck in the eye by a hotdog thrown by Sluggerr and suffered 

damage requiring surgery (Coomer v. Kansas City Royals Baseball Corporation, 2013). 

 

 Whereas the Kansas City Royals stress that the hotdogs being given away only weighed 

four-and-a-half ounces, the plaintiff portrays them as four-and-a-half ounce projectiles 

(Machetta, 2013) and depict Sluggerrr’s behavior as irresponsible and reckless (Lu, 2013).  

Unlike projectiles leaving the field of play during the course of a game (i.e., batted balls, baseball 

bats, players, etc.), there is a disparity between how the plaintiffs and defendants view such 

promotional items.  Seen as a common promotional event (Murphy, 2013) and risk inherent to 

the game of baseball by the Royals, the plaintiff contends he was injured as the result of the 

defendant’s negligence (Larkin, 2013).  The jury of the Trial Court returned a verdict assessing 

100% fault to Mr. Coomer and 0% to the Kansas City Royals.  On appeal, Mr. Coomer 

introduced four issues, his primary point being that the trial court erred in allowing the Royals to 

utilize primary implied assumption of risk as its defense.  The Missouri Court of Appeals 

reversed the Trial Court’s judgment and the case was remanded for further proceedings (Coomer 

v. Kansas City Baseball Corporation, 2013). 

 

This presentation will examine the case as presented to the Supreme Court of Missouri on 

September 11, 2013, by Mr. John Coomer and the Kansas City Royals.  It will scrutinize oral 

arguments, examine risks inherent to the game of baseball, address the application of the limited 

duty (baseball) rule, and discuss future implications of this case. 
 

  



  

Freedom from Religion Foundation v. Tennessee Football. 

James Bemiller, The University of Tennessee 

Landon Huffman, The University of Tennessee 

 

 

This session will explore the use of pregame prayer at public institutions in the legal context of 

the First Amendment Religion Clauses.  Over the past two years the state of Tennessee has 

become a battleground between the Wisconsin based Freedom from Religion Foundation (FFRF) 

and Tennessee public school athletic administrators.  The results of this confrontation have 

varied and make for an interesting discussion regarding the place of public prayer in the 

institution of southern football. 

 

In the spring of 2012 FFRF sent a letter to the University of Tennessee at Chattanooga (UTC) 

demanding that they take action to stop prayer at university functions and sporting events, 

particularly pregame public prayer at football games.  FFRF specifically cited the Sixth Circuit 

case, Chaudhuri v. State of Tenn., 130 F.3d 232 (6
th
 Cir. 1997) as binding in Tennessee.  In 

September of that year, UTC Chancellor Roger Brown announced that the university would 

immediately begin observing a moment of silence, rather than a spoken prayer prior to kick off at 

its home football games. “We believe this allows all in attendance to reflect and address their 

individual beliefs in their own ways. Events such as football games should provide opportunities 

to bring all members of our community together”, Brown stated at the press conference 

announcing the policy change. 

 

Three days after the announcement by UTC, the University of Tennessee at Knoxville (UTK), 

the states flagship campus, received a similar letter from FRFF demanding the discontinuance of 

pregame prayer. Interestingly, UTK Chancellor Jimmy Cheek’s response was in direct 

opposition to his counterpart in Chattanooga.  Chancellor Cheek reiterated that the UTK 

Volunteers would continue to allow public prayer before university events.  He also cited 

Chaudhuri as binding, and interpreting its holding that nonsectarian prayer at public university 

events do not violate the First Amendment. 

 

Discussion of these different interpretations of the Chaudhuri case along with the Supreme 

Courts’ most recent ruling in Santa Fe High Independent School District v. Doe, 530 U.S. 290 

(2000), as well as other seminal Supreme Court cases Lemon v. Kurtzman, 403 U.S. 602 (1971), 

Lee v. Weisman, 505 U.S. 577 91992), Lynch v. Donnelly, 465 U.S. 668 (1984) will explore the 

constitutionality of public pregame prayer. 

 

 
  



Running In the Dark 

George R. Schaefer, Auburn University at Montgomery, Colleen McGlone, Coastal Carolina, David M. 

Lovett, University of Louisiana Monroe 

 

Running races have grown tremendously in the United States over the past decade, especially those of 

longer distances, such as marathons and half-marathons. The most popular distance in America is the 

half-marathon with an estimated 1.85 million finishers (runningusa.org, 2013).  This growth also includes 

night running races.      

 

Night running races have been popular in Europe, with cities such as Brighton, Luxembourg, and Zurich 

having hosted successful events for years. Nighttime races have become increasingly popular in the U.S. 

as well. In early 2011, the organizers of The Las Vegas Rock ‘n’ Roll Marathon and Half-Marathon 

announced a substantial change to its format. The race began at roughly 4PM and ended well after dark. 

The Las Vegas strip was completely shut down for the event that saw well over 30,000 participants. It 

was deemed a huge success and the same format will be utilized in future years. Run Disney, the 

organizer of five annual marathons and half-marathons at various Disney World theme parks, will be 

starting its 2011 Wine and Dine Half-Marathon at 10 PM. Because road running continues to grow in the 

U.S., these novel night events may be something that race organizers look to grow in the future. 

 

A major advantage to a nighttime race is avoiding the sun and high temperatures and decreasing various 

physiological stressors that come with extreme heat. The 2007 Chicago Marathon was halted because of 

the heat (Rousseau, 2007 & Simon, et. al, 2013).  However, while nighttime running races may reduce 

heat risks, they may also lead to a new set of risk issues as runners take to the often well-trafficked streets 

after dark.   

 

Major risks also include possible terrorist attacks.  For example, 2013 Boston Marathon brought terrorism 

into full view with the detonation of two improvised explosive devices (IEDs).  Before the 2013 Boston 

Marathon, the Massachusetts State Emergency Operation Center held an exercise to enhance relationships 

between marathon organizers and emergency responders, including IED incidents (LLIS.gov, 2013).  

Still, the potential risk of terrorist attacks needs to be further examined as improvements can be made.       

This presentation will explore and assess the myriad of unique risks associated with planning a running 

event at night. 

  



University Sponsored Youth Sport Camps: Is the Reward worth the Risk? 

David M. Lovett, University of Louisiana Monroe; 

George R. Schaefer, Auburn University at Montgomery; Colleen McGlone, Coastal Carolina  

 

 

The popularity of university-sponsored youth sport camps has increased by 17% in the U.S. over 

the past five years as youth sport continues to take on a more professional format (Parrish, 2013). 

There are several reasons for this growth. First, parents can afford their children an opportunity 

to learn from collegiate coaches and play against elite competition (Fitzgerald, 2011). For 

coaches, this is also a popular way to earn additional income, especially in their off-seasons. In 

addition, they get to assess the skill level of local athletes who could become prospective 

scholarship athletes during non-recruiting periods (Fitzgerald, 2011). 

The financial incentive for hosting these camps is a strong motivator for coaches. The increased 

emphasis on sport specialization coupled with economic inducement of athletic scholarships 

and/or professional contracts (Fitzgerald, 2011) has created a culture wherein parents are often 

willing to pay thousands of dollars for these several days to weeklong instructional camps. 

Youth sport camps are often a separate business entity owned by the coaches who simply lease 

the university facilities (Parrish, 2013). However, as Slater (2011) notes, because these camps 

take place on the campus, utilize university facilities, including gyms, fields, cafeterias and 

dorms. Because camps also often employ scholarship athletes as leaders, instructors, and camp 

personnel, entanglement often occurs when defendants are named (Slater, 2011). In 2011, a 

basketball camper who sustained significant head injuries filed charges against Virginia Tech 

men’s head coach Seth Greenberg. The university was also named as a defendant because they 

were leasing the facility to Coach Greenberg. 

The purpose of this presentation is to review recent and relevant cases related to university-

sponsored sport camps and examine the possible risks of hosting camps. Participants will engage 

in a dialogue to consider best practices to enhance the safety of all participants.    

 

  



The Childhood Obesity Healthcare Crisis: Related Legislation and Cases 

Smith-Nix, Angela, Ph.D. 

University of Arkansas 

The youth of the United States are heavier today than ever with more than 31.7% of children 

classified as obese or overweight. Parents, educators, coaches, recreational specialists, doctors, 

nutritionists and legislators are all looking for someone to fix the problem and someone else to 

blame. In the midst of the current national health care fray, lies childhood obesity. U.S. 

taxpayers are burdened with $60 billion in health care costs through Medicare and Medicaid 

that can be directly attributable to childhood obesity. The alarming rise of childhood obesity 

and Type 2 Diabetes in children has sparked legislators to find the answer through policies that 

impact schools, cafeterias and physical education programs with more than 114 articles of state 

legislation being enacted in the past 5 years. Early examination of childhood obesity related 

legislation focused on school nutrition and B.M.I. testing and reporting. The current trend 

includes increasing Physical Activity throughout the classrooms and schools, not just in Physical 

Education.  Several states have enacted legislation requiring schools to test all students for 

Diabetes and increased the required health care and counseling that schools provide for 

students with diabetes. While some may recall cupcakes, holiday or pizza parties, many states 

have eliminated all of these high sucrose treat events. Fund raising efforts have also been 

impacted, with states prohibiting the sales of candies, donuts and other quick snacks to 

students.  In June the American Medical Association declared that obesity is a disease, elevating 

its category from a condition. The recommendation was heavily swayed by the compounding 

diseases or conditions of heart disease, obesity and hypertension. This leads to the next 

question of whether obesity should be classified as a disability. The AMA’s The EEOC has filed 

two suits for consideration of morbid obesity to be classified as a disability under ADA (EEOC v. 

Resources for Human Development, and EEOC v. BAE Systems Inc.). Currently, 16.9% of 

American children categorized as obese. If those children have a disability, what 

accommodations will the schools have to make?  This presenter will share highlights of recent 

legislation and review EEOC and other court cases on obesity. Attendees will be asked to 

ponder and prognosticate the fall-out from the obesity healthcare crisis for schools, athletic 

and recreational programs. 

  



 

 

Sports Event Security and Domestic Drone Legislation 

Cathryn L. Claussen, J.D. 

Washington State University 

 

Recently, the U.S. government has encouraged state and local governments to use surveillance 

drones for a variety of purposes including search and rescue, energy use monitoring, and law 

enforcement (Reimer, 2013; Sowa, 2013). The Federal Aviation Administration estimates that 

30,000 drones will be deployed domestically within the next two decades (Thompson, 2012). 

Police in Texas received a drone to assist with security during the 2011 Super Bowl (Stanley & 

Crump, 2011). Organizers of other public sports events, particularly those utilizing open venues 

(e.g., marathons) and multiple venues (e.g., Olympic Games) either are considering adding or 

have already added drones to their other security measures because of their unobtrusiveness, 

maneuverability, and potential for searching spectators using high resolution cameras, thermal 

imaging, and facial or biometric recognition technologies (Clark, 2013; Trenwith, 2013; Watts, 

2013). However, these types of drone searches of spectators, when linked to law enforcement 

and/or conducted by public entities such as cities or universities, could constitute substantial 

governmental invasions of individual privacy. Because drone and other developing surveillance 

technologies are altering the traditional balance between public security measures and individual 

privacy concerns, and because existing 4
th
 Amendment case law does not give clear guidance, 

changes to the statutory law are being proposed. Bills attempting to regulate domestic use of 

drone surveillance – by the government as well as by private persons – have been introduced in 

Congress (Preserving Freedom from Unwarranted Surveillance Act of 2013; Preserving 

American Privacy Act of 2013; Drone Aircraft Privacy and Transparency Act of 2013; 

Safeguarding Privacy and Fostering Aerospace Innovation Act of 2013). Additionally, legislation 

addressing regulation of domestic drones has been enacted in eight states and proposed in 34 

others. A majority of the states’ bills require a warrant based on probable cause for use of drone 

surveillance by law enforcement, but there is substantial variation in usage reporting 

requirements, permission requirements for drone acquisition and types of uses, and procedures 

for protecting information privacy. This research summarizes the proposed statutory changes, 

and discusses implications for shaping sports event security policies that include the use of drone 

surveillance. 

 

 

  



                                                                  

 

The Nuts and Bolts of Developing An Online Sport Law Course 

Robert Case, PhD 

Old Dominion University 

 

 

Online education is here to stay.  Several sport management programs from across the United 

States have developed online undergraduate and graduate courses.  With each passing year, an 

increasing number of sport management college programs are offering online curricula.  Sport 

law courses are frequently a part of the online course offerings.  In many cases, sport law classes 

are considered to be very compatible with online delivery formats.   

 

The purpose of this presentation is to discuss various online delivery options that are currently 

available to professors and academic institutions.  The advantages and disadvantage of selected 

online tools (e.g., Blackboard, Moodle, Adobe Connect, Google Docs, Animoto, Skype, You 

Tube, Twitter,…) will be examined. 

 

The steps involved in developing an online sport law class with be outlined.  Examples of course 

development documents will be presented along with lessons and materials used in an actual 

online sport law course.  Challenges involved in developing an online sport law class will be 

included.     

 

Finally, an opportunity for the audience to ask questions related to online sport law course 

development will be made available.  Faculty who are planning to develop online sport law 

courses in the future will be encouraged to participate in question and answer segment of this 

presentation. 

  



 

 

 

A Tale of Two Minor Leagues: The Plight of the Minor League Baseball Player 

Lisa Masteralexis, University of Massachusetts;  

James Masteralexis, Western New England University 

 

 

The baseball industry is exempt from antitrust laws as a result of the Supreme Court 

trilogy of cases:  Federal Baseball Club of Baltimore v. American League (1922); Toolson v. 

New York Yankees (1953); and Flood v. Kuhn (1972). These cases were codified in Federal law 

by the Curt Flood Act of 1998.  This antitrust exemption allows Major League Baseball, and its 

member clubs, to pay its minor leaguer players wages below what is characterized as a “living 

wage.”  By contrast in minor league hockey, the players have long been unionized and have a 

minimum wage that is closer to a living wage.   

Beyond wages, working conditions in the minor leagues may be considered sub-par. 

Injured players are often forced to fight their employers under workers compensation provisions.  

In three cases, Cavers v. Houston McLane Co. (2008), Bowen v. Workers’ Comp. Appeals Bd. 

(1999), and New York Yankees v. Workers’ Compensation Appeals Board, No. D036556 (2001) 

state courts have developed a trend toward awarding minor league professional baseball players 

workers’ compensation benefits of their home state if they are injured in service to their clubs. In 

2009 in response, Major League Baseball unilaterally added two new clauses to the first year 

player contract that newly drafted players sign. One requires players to submit to the jurisdiction 

of the home team for workers’ compensation claims. A second requires that if a minor league 

player chooses to use his own physician to perform a medical procedure instead of the team 

physician, the minor league player must pay the difference between the team doctor’s cost for 

treatment and the cost of his personal physician’s care.
 
 

The goal of this presentation is to compare and contrast the wage and working conditions 

of minor league baseball players, who are not represented by a union to the working and living 

conditions of minor league hockey players who are working in a unionized environment. The 

presentation will examine the differences in contracts and the collective bargaining agreements, 

and also discuss those areas where the major league union has negotiated on behalf of the minor 

leaguers. 

 

  



Updating the Limited Duty Rule: Baseball Owners Win 2013 Series 2-1  

Paul J. Batista, JD 

Texas A&M University 

The “Limited Duty Rule” has existed in baseball stadia since at least 1913. Crane v. Exhibition Co. In 

Crane, the court held that stadium operators must offer protected seating areas, and that a spectator 

who chose an unprotected seat was guilty of contributory negligence which prohibited him from 

recovering damages for his injuries. There have been numerous cases in the intervening 100 years 

where plaintiffs have sought damages for injuries caused by balls coming into the stands and adjacent 

areas. The majority of states have adopted the Limited Duty Rule, but others have applied comparative 

negligence principles instead. 2013 was a banner year for such cases, with three courts being asked to 

resolve cases involving injuries suffered by balls hit into the stands. The owners prevailed in two cases, 

while the plaintiff prevailed in one. These courts once again addressed the viability of the Limited Duty 

Rule. 

In Martinez v. Houston McLane Co., the Texas appellate court upheld the Rule citing existing precedent. 

The court also was asked to consider a “distraction” exception to the Rule, but declined. 

In South Short Baseball v. DeJesus, the Indiana appellate court expressly adopted the Rule as applicable 

to baseball spectators. 

In Rountree v. Boise Baseball, the Idaho Supreme Court declined to adopt the Rule, and undertook a 

lengthy analysis of the viability of primary assumption of risk as a defense to injuries such as the 

Plaintiff’s. The court ultimately distinguished between express and implied primary assumption of risk as 

viable defenses. 

 

This presentation will review the facts of these cases, and specifically discuss the Idaho court’s reasoning 

for declining to adopt the Rule, and the analysis of the inconsistency of assumption of risk defenses and 

comparative negligence. Further, the presentation will include suggestions that ballpark operators could 

use in Idaho to avoid liability for balls leaving the field and injuring spectators. 

 

 

 

 

 

 

 

 

 



Are You Tough Enough? Legal Liability, Standards, and Adventure/Mud Racing 

Michael S. Carroll, Troy University 

Andrew A. Goldsmith, Texas A&M University 

 

Obstacle and adventure racing remains one of the fastest growing segments of outdoor physical activity 

in the US, with over 50 racing organizations managing races of varying difficulties and distances and tens 

of millions of dollars flowing from participants eager to run, crawl, swim, and jump over obstacles 

through muddy conditions and hilly terrain. The top three largest organizations alone saw 1.5 million 

participants in 2012, with the current obstacle racing industry estimated at approximately $250 million 

(Keneally, 2012). Of increasing concern, however, is the number of injuries sustained by participants in 

such extreme races. In April of 2012, Tough Mudder participant Avishek Sengupta drowned during the 

“Walk the Plank” obstacle in the race, marking the fourth death during a mud/adventure run since 2011. 

Additionally, many other participants have been seriously injured during extreme races. Despite the 

extensive “death waiver” required to participate in such races, a number of lawsuits have been filed 

against race organizers. Perhaps, the most high-profile death in adventure racing is that of the 

aforementioned drowning victim, Avishek Sengupta. Sengupta was participating in a Tough Mudder 

event in West Virginia in 2012, when he drowned after jumping into water from a 15-foot high obstacle. 

Tough Mudder representatives contended that safety precautions were reviewed, and authorities have 

ruled the death as an accidental drowning. However, witnesses reported chaos at the top of the 

obstacle before Sengupta jumped as well as a late response by the rescue diver assigned to the obstacle 

(Fisher, 2013). During this particular event, 19 other people were treated at a hospital for injuries, 

including heart attacks, electric shock, and hypothermia. Currently, no governing body or standards exist 

for the adventure racing industry, and many organizations attempt to “one-up” other races, advertising 

as the “most extreme.” This lack of regulation has led to a virtual free-for-all in terms of the design and 

construction of obstacles and routes on courses. This presentation will focus on the Sengupta case and 

analyze the legal issues involved. Additionally, a proposed set of guidelines and standards will be 

proposed for the adventure racing industry based upon recent injuries and deaths at these races as well 

as relevant case law in other related industries. 
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Interscholastic Athletics: Student-Athletes Continue to Knock on the Door of Due Process 

Amanda Siegrist, Esq.,Colleen McGlone & William Czekanski 

Coastal Carolina University 

 

This presentation will raise and evaluate the opposing arguments of interscholastic athletics as a privilege 

or a right.  In the Supreme Court case Goss v. Lopez (1975), the United States Supreme Court established 

that a property interest exists in one’s education.  Based on authority of the Fifth and Fourteenth 

Amendments to the United States Constitution, a person is entitled to procedural due process of law prior 

to the deprivation of any life, liberty or property interest, to ensure a just outcome.  While many people 

assert interscholastic athletics are an established and important part of a student’s education, courts have 

been reluctant to accept this argument, qualifying it as merely a privilege. (Taylor v. Enumclaw School 

District, 2006)  Consequently, when a student-athlete’s ability to participate in interscholastic athletics is 

revoked, no due process of law is required.  

 

If high school sports were considered to be a part of the “total educational process,” then such activities 

would be given the designation of a property right, based on the ruling in Goss.  Thus, a student-athlete’s 

suspension or expulsion from a sport would be entitled to at least minimum due process by state actors.  

While it is becoming more common for schools to have policies in place that govern student-athlete 

eligibility situations, there is no requirement or standard for it.    

 

The presenters will evaluate whether interscholastic athletics should be more equitably regulated through 

uniform due process hearings.  Student-athletes opposing their allegedly arbitrary decisions in their 

suspensions have brought recent lawsuits in Massachusetts and Florida, resurrecting this age-old issue. 

(Eagen, 2013; Forliti, 2013)  With the booming significance sport has taken in society, has the time come 

for the courts to reconsider?  The spirit of the law suggests that as a society, we strive to provide a fair 

and opportunistic environment for everyone.  The law also attempts to avoid arbitrary and capricious 

judgments.  As it stands, student-athletes are in threat of such judgments, and often suffer the 

repercussions.  



 

Tour de Fraud: Analysis of Stuztman, et al. v. Lance Armstrong, et al. 

 

Natasha T. Brison, JD  Thomas A. Baker III, JD, PhD  Kevin K. Byon, PhD 

        University of Georgia  University of Georgia          University of Georgia 

 

 

On January 22, 2013, a class action lawsuit was filed in the United States District Court of the 

Eastern District Court of California alleging that former USA cyclist Lance Armstrong, the 

Penguin Group, and Random House, Inc. engaged in false advertising in the marketing of 

Armstrong’s books It’s Not About The Bike: My Journey Back To Life and Every Second Counts 

(Stutzman, et al. v. Armstrong, et al., Case No.2:13-CV-00116-MCE-KJN). Based on the 

Defendants’ scheme to defraud consumers financially by perpetuating the Lance Armstrong 

brand, the Complaint alleged violations of the Consumers Legal Remedies Act, the Unfair 

Competition Law, the False Advertising Law, negligent misrepresentation, fraud, and deceit. 

 

Since publication, Defendants repeatedly represented Armstrong’s books as an autobiography 

and a biography. The books chronicled Armstrong’s story of his return to the sport of cycling to 

win the Tour de France after overcoming testicular cancer. Throughout the books, Armstrong 

recurrently denies using banned substances prior to or during his cycling career. However, a 

doping investigation by the United States Anti-Doping Agency (USADA) resulted in Armstrong 

receiving a lifetime ban. And on January 17, 2013, Armstrong publicly admitted to using 

performance-enhancing drugs during each of his Tour de France victories.  

 

Plaintiffs argued that the Defendants advertised and marketed these books as “true, honest works 

of nonfiction when, in fact, Defendants knew or should have known that these books were works 

of fiction” and contained false and misleading statements (Stutzman, et al. v. Armstrong, et al., 

2013, p.3). Plaintiffs further stated that they would not have purchased the books had they known 

the true facts of Armstrong’s involvement with sports doping. The Defendants filed an anti-

SLAPP Motion to Strike pursuant to California’s anti-SLAPP (strategic lawsuit against public 

participation) statute which discourages lawsuits that are filed to deter citizens from exercising 

their political rights. On September 9, 2013, the Judge granted the Defendants’ Motion to Strike 

based on the fact that the statements made within Armstrong’s books were not commercial 

speech. Therefore, Armstrong’s books constituted conduct in furtherance of his First 

Amendment right of free speech. 

 

The purpose of this presentation is to examine the possible use of autobiographies and 

biographies by sport celebrities as forms of advertising to promote a brand.  This presentation 

will also examine the distinctions between commercial and noncommercial speech in the 

conflicting contexts of the First Amendment and False Advertising Law.  
 
  



 

Waivers Revisited:  Evaluating Their Legality 

 

Jim Moss, J. D 

Recreation Law 

 

Merry Moiseichik,REd, J.D  

University of Arkansas 

 

 

 Waivers are contracts between a provider of a recreation activity and participants where 

the participant agrees not to sue for ordinary negligence for the right to participate. This 

presentation will provide a national update to waivers, where they are still legal (or not), what 

clauses are required, which are recommended, and what statements should not be included.  It 

will also look at how to handle minors, where they are allowed to sign and where they are not.  

Both statutory and common law will be discussed for all 50 states.  Conferees will leave with 

ideas on how to check the waivers used in the programs they oversee. 

 

 

  



 

Lawyer v. Professor:  Evaluating a case – How we look at it differently 

Jim Moss – Recreation Law 

Merry Moiseichik – University or Arkansas 

 

 

 Reading a case can be difficult but a lawyer and a professor do not read the case in the 

same way.  Using Goldstein v. Needham Worldwide, Inc., 740 F. Supp. 461 (S.D. Oh. 1990), a 

classical waiver case, a practicing lawyer will explain the importance of looking at jurisdiction 

while a professor will look at the facts and how it relates to understanding the law. 

 In this case there are two main arguments:  What is the appropriate jurisdiction? And was 

there acceptable assumption of risk and waiver of negligence?  The case describes the reasons 

for jurisdiction arguments:  Where are the plaintiffs from, where was the release signed, where 

did the accident happen, what is the difference in the jurisdiction as the law is applied?  On the 

other hand, assumption of risk and its arguments are explained in detail and in fact shows the 

point-counter point to an assumption of risk argument. 

 The presentation will be done as an argument between a professor and a lawyer as to the 

best way to present the case to a class.  



Sickle Cell Trait Screening of Athletes: Legal Issues & Perspectives 

Ronald Christian, M.S., Ph.D. (in progress), 

Baker University (Kansas) 

 

Lee E. Green, J.D., 

Baker University (Kansas) 

 

The March 11, 2013 issue of The American Journal of Sports Medicine featured an article 

summarizing 20 years of data from the National Center for Catastrophic Sports Injury Research that 

found 243 deaths among American college and high school football players, with 11 of those occurring 

among players (all African Americans) with SCT. 

At-birth SCT screening has been required in all states since 2006, but many states lack a protocol 

for disseminating results, with a 2007 study published in The American Journal of Medical Genetics 

indicating that parents of newborns with SCT are notified only 37% of the time. 

In 2010, as part of the terms of lawsuit settlement with the family of Dale Lloyd II, a Rice 

University football player who suffered from undiagnosed SCT and who died in 2006 a day after 

collapsing following a workout, the NCAA instituted mandatory screening of all Division I college athletes 

for SCT unless they provide prior test results or sign a waiver declining the test. Mandatory SCT testing 

for all Division II athletes began in 2012 and for all Division III athletes in 2013. The National Federation 

of State High School Associations (NFHS), in its Sports Medicine Handbook, provides a set of 

recommended precautions that should be taken by schools for student-athletes known to have SCT, but 

the association does not explicitly recommend that testing mandates be established by individual state 

athletic associations.  

Our presentation at the SRLA Conference would focus on the question whether professional 

leagues and teams, college governing bodies and universities, and high school governing bodies and 

school districts should – from a legal perspective – mandate (or continue to mandate) SCT screening for 

athletes in order to fulfill the duty of care to safeguard the health and well-being of athletes and to limit 

institutional liability for sickle-cell-linked deaths among athletes.  

The issue is a highly controversial one. Some medical associations, among them the American 

Society of Hematology and the Sickle Cell Disease Association of America, oppose mandatory SCT testing 

because of concerns regarding the lack of peer-reviewed scientific evidence that SCT screening will 

actually save lives and concerns regarding potentially discriminatory use of the genetic information 

revealed through SCT testing, including possible violations of the Genetic Information Nondiscrimination 

Act of 2008, HIPAA, and FERPA. 

Other organizations, including the American Medical Society for Sports Medicine, the American 

College of Sports Medicine, the American Academy of Pediatrics, the American College of Emergency 

Physicians, and the National Academy of Sports Medicine support mandatory SCT screening for athletes 



as an important component of a three-pronged approach to preventing SCT-related deaths ( 

knowledge,  education,  precautions). 

Our presentation would examine several court cases related to SCT testing of athletes (or the 

lack thereof), federal statutes potentially related to SCT screening, policies that have been adopted in 

professional, college, and high school sports regarding SCT testing, position statements that have been 

released by numerous medical and sports organizations on the issue of SCT screening, and other related 

legal pronouncements (see the list of references below for an overview of the cases, statutes, policies, 

and position statements to be used in our presentation). 

Our presentation would present a balanced examination of the arguments on both sides of this 

important safety and legal issue and would conclude with a set of recommendations for sports 

organizations and educational institutions regarding the future development and implementation of SCT 

protocols. 
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Courts Cases: 

Hill v. NCAA and Slippery Rock University (Filed 2013) 

Plancher v. University of Central Florida (Florida Court of Appeals 2013) 

Richardson v. Bowling Green State University (Ohio Court of Appeals 2011) 

Abram v. NCAA and University of Mississippi (Settled 2011) 

Lloyd v. NCAA and Rice University (Settled 2010) 

Livingston v. DeSoto Independent School District (U.S. Fifth Circuit Court of Appeals 2006) 

Darling v. Florida State University (Settled 2004) 

 

Statutes: 

The Genetic Information Nondiscrimination Act of 2008 (Pub.L. 110–233, 122 Stat. 881, enacted 

May 21, 2008) 

The Health Insurance Portability & Accountability Act of 1996 (Pub.L. 104–191, 110 Stat. 1936, 

enacted August 21, 1996) 

The Family Educational Rights & Privacy Act of 1974 (20 U.S.C. § 1232g, enacted August 21, 1974) 

 

Policies: 

NCAA Mandatory SCT Screening Requirements for Division I, II, and III 
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NFHS Sports Medicine Handbook Policies  

 

Position Statements: 

The Inter-Association 2012 Task Force for Preventing Sudden Death in Collegiate Conditioning 

Sessions: Best Practices Recommendations –SCT Section [Endorsed by numerous doctors, medical 

associations, and sports organizations] 

The Inter-Association 2013 Task Force for Preventing Sudden Death in Secondary School Athletics 

Programs: Best Practices Recommendations – SCT Section [Endorsed by numerous doctors, medical 

associations, and sports organizations] 

The American College of Sports Medicine and NCAA Joint Statement: Sickle Cell Trait & Exercise 

(August 2013) 

The American Journal of Sports Medicine March 2013 Study & Recommendations: A 20- Year of Data 

On Deaths Among College & High School Football Players [Data from the National Center for 

Catastrophic Sports Injury Research]  

The American Society of Hematology: Sickle Cell Trait and Sports – Is the NCAA a Hematologist? (May 

2013) 

Screening U.S. College Athletes for Their Sickle Cell Disease Carrier Status – A Position Statement by 

the Secretary of the U.S. Department of Health & Human Services (October 2010) 

  

Presenters: 

Ron Christian is an assistant professor at Baker University (Kansas) where he teaches courses in 

sports administration, including sports marketing, sports leadership, sports management, sports law, 

and facility and event management. He completed his master’s degree at the University of Northern 

Colorado and is pursuing a Ph.D. at the University of Kansas.  

Lee Green is an attorney and a professor at Baker University (Kansas) where since 1986 he has taught 

courses in sports law, constitutional law, and business law. He has written three books on sports law, 

more than 50 articles on sports law, and he regularly presents sports law seminars and workshops for 

the NCAA, NACDA, the NAIA, the NFHS, and state athletic associations and athletic director 

associations around the country.  

 

 

 

   

  



  



 

“How Did We Get Here?” Analysis of Legal and Ethical Issues Associated with the NCAA 

Collegiate Model of Intercollegiate Athletics: 2003-2014 

Richard M. Southall, EdD & Mark S. Nagel, EdD 

University of South Carolina 

Emblazoned under a photo of Texas A&M Heisman Trophy winner, Johnny Manziel, the headline of the 

September 16, 2013 Time magazine cover story proclaimed: “It’s Time to Pay College Athletes” 

(Gregory, 2013). Of note, the headline was a declaratory statement, not a question, reflecting a dramatic 

abandonment of the once-hallowed notion of “amateurism” by a significant portion of the general public. 

While some college-sport fans, as well as many National Collegiate Athletic Association (NCAA) 

members, continue to espouse a 19
th
 Century notion of amateurism (Sack & Staurowsky, 1998) and 

oppose any notion of “pay for play,” the NCAA National Office has long recognized:  

As the scale of both revenue generation and spending has grown over the last few decades, there is a 

general sense that “big time” athletics is in conflict with the principle of amateurism. There is some 

critical mass of making and spending money above which, conventional wisdom holds, 

intercollegiate athletics is no longer viewed as amateur sports (NCAA, 2010a, para. 3).  

Responding to this conflict between its professed institutional logic (Southall, Nagel, Amis, & Southall, 

2008) and operational business model, from 2003-2013, the NCAA National Office rebranded 

amateurism as the “Collegiate Model of Intercollegiate Athletics” (Southall & Staurowsky, 2013), which 

“isolates the principle to the way in which student-athletes are viewed without imposing its avocational 

nature on revenue-producing opportunities” (NCAA, 2010a, para 4). According to NCAA bylaws, this 

view of college athletics as an extra-curricular hobby requires college athletes be prohibited  

…from endorsing commercial products either with or without remuneration, and their likenesses 

cannot be used with products except in some very specific situations. The NCAA Principle of 

Amateurism requires the Association to ‘protect’ student-athletes from exploitation by commercial or 

professional interests (NCAA, 2010c, para 1). 

Concurrent with the development and dissemination of its new collegiate model, the NCAA created two 

metrics – Academic Progress Rate (APR) and Graduation Success Rate (GSR) – and offered the resulting 

statistics as evidence the association’s academic reform was “changing behavior” within member athletic 

departments (Brand, 2004, 2006). Over the next few years widespread distribution and references to 

“record” GSR scores for football and men’s basketball players, as well as public admonishments of APR 

miscreants, became part of the NCAA National Office’s self-described “…aggressive public and media 

relations agenda, utilizing …emerging platforms for social interaction (blogs, Twitter, other social 

networks)… to provide an alternative to the doggerel of cynics” (NCAA, 2010b, para. 4). 

Coincidental to the ten-year NCAA media and public-relations campaign there have been several 

legal challenges to NCAA college-sport hegemony, including Agnew v. NCAA 2012; Derocher et al. v. 



National Collegiate Athletic Association et al., 2013; Hart v. EA, 2013; MIBA v. NCAA, 2004; O’Bannon 

v. NCAA, 2009; and Oliver v. NCAA, 2009.  

In order to provide context for a facilitated discussion of whether attendees feel it is time to “pay” 

college athletes or to seek other NCAA reforms, this symposium will consist of the following elements: 

1. Presentation of archival data, which traces the process by which the NCAA National Office 

created and disseminated its Collegiate Model of Athletics, resulting in spontaneous consent 

to the model by the Association, NCAA member universities, media, and the general public 
(Gramsci, 1971; NCAA, 2004; Southall & Staurowsky, 2013,); 

2. Analysis of construction and implementation of the NCAA’s Academic Progress Program 

(APP), including the APR and GSR, and discussion of limitations of both. 
3. Chronicle historical and current legal challenges to the NCAA, as well as legal theories that 

have formed the basis for such cases.  
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